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FOUNDING AFFIDAVIT

i, the undersigned,
SEEHAAM SAMAAI
do hereby take oath and state:-

1. | am an adult female employed as the Director of the Women's Legal Centre (WLC’ or

‘the Centre’), situated at 7" floor Constitution House, 124 Adderley Street, Cape Town.

2. I am duly authorised to institute these proceedings and to depose to this affidavit on
behalf of the amicus applicant. 1 attach a resolution adopted by the WLC Board of

Trustees on 18 April 2019 marked as annexure ‘SS1'.

3.  The facts deposed to herein are within my personal knowledge uniess stated to the
contrary or otherwise appears from the context, and are to the best of my knowledge

true and correct.

4. | have read the affidavits and the annexures filed in the main application.
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I  INTRODUCTION

5. Sexual harassment has been a systemic problem at educational institutions for decades.
In different countries, the intersectionality between class, economic status and race is a
decisive factor in the continued prevalence of sexual harassment and is a primary
reason women choose not to come forward and embark on a process to vindicate their

rights.

6. In recent years there has been an increase in sexual harassment complaints as different
movements have emerged, globally speaking out against violence against women and,
in parficular, sexual harassment in the workplace. Where women have found the
courage to share publicly their experiences of sexual harassment, this has occurred

predominantly where women feel safe and supported.

7. There remains considerable underreporting of sexual harassment in colleges and
universities. The educational institution is an arena characterised by asymmetrical
power relations and a gendered hierarchical structure. The imbalance of power between
students, especially female students, and male lecturers or professors who are
appointed to positions of trust and authority contributes to the high rate of
underreporting. The particularly invidious dynamics apparent in the academic
environment was assessed by Janice Joseph in a study titled ‘Sexual Harassment in

Tertiary Institutions: A Comparative Perspective’.

8. Sexual harassment is largely recognised within our criminal justice system but is
otherwise still predominantly defined and regulated within an employment law context.
As such it sets out defined conduct, specific recourse for complainants, and imposes
liability for wrongdoing as between an employer and employee. This legal framework
poses great difficulty in tertiary educational institutions where students interact with

lecturers and professors.
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8.1.  The power imbalance in the relationship between a student and lecturer operates
in a manner akin to that of the power imbalance between an employer over an

employee.

8.2.  The lecturer (a staff member) as a consequence of the employment relationship
with the academic institution holds an entrenched position of power over a
student’s ability to progress in their education. Yet students, who are victims of
sexual harassment at the educational institution with whom they have a
contractual relationship, are not defined as employees and therefore not entitied
to the same recourse within a University’s sexual harassment policy governing

the employment relationship or under the current employment law framework.

The review application starkly illustrates the lacuna in the legal framework and the WLC
seeks to intervene in the application as an amicus curiae to draw to the Court's notice
to the importance and necessity of a victim-centred approach in the handling of sexual

harassment matters. In doing so, this affidavit deals with the following:
9.1.  Part Il outlines the WLC's interest in the current proceedings,
9.2. Part Hl discusses the WLC’s proposed submissions, hamely:-

9.2.1. The constitutional rights infringed when a complainant experiences sexual
harassment, and the laws that have been implemented to protect against

this infringement and ensure vindication of the impugned rights;

9.2.2. The meaning of a victim-centred approach, which we argue is necessary

in the handling of sexual harassment matters;

9.2.3. The application of a victim-centred approach to the facts of the matter, and

the relief sought by the applicant in the main application; and
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10.

1.

12.

13.

14.

9.2 4. The relevant international law and regional law that may assist the Court

in its determination of this matter; and

9.3.  Part IV concludes with an application for condonation.

THE WOMEN'S LEGAL CENTRE TRUST’S INTEREST

The Women's Legal Centre Trust (‘the Trust’) is a juristic person created in terms of a
Trust Deed dated 03 August 1998. The Trust Deed as amended, attached herein

marked as annexure “$S2", authorises the Trust to conduct litigation in its own name.

The detailed objectives of the Trust are set out in clause 4 of the Trust Deed. A core
objective of the Trust is to advance and protect the human rights of women and girls in
South Africa, particularly those women who suffer multiple and intersecting forms of
disadvantage, so as to contribute to redressing systematic discrimination and

disadvantage.

The Trust fulfils its main object by providing free legal assistance to women and through
amici curiae submissions to assist courts in constitutional and public interest matters
that concern women’s rights and gender equality. To this end, the Trust established the
Women's Legal Centre in order to conduct public interest litigation including
constitutional litigation to advance women’s rights. Since its inception, the WLC has

participated in numerous cases concerning the rights of women.

The Trust acts in the interest of women in South Africa who have experienced sexual

harassment, predominantly in the labour context.

One of the WLC’s focused programme areas is the Vulnerable Worker's Project. The

advocacy and litigation in response to sexual harassment operates within this
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15.

16.

17.

14.1. The WLC recognises that sexua! harassment is intersectional. It cuts across
many facets in life, and the work of the Centre is cognisant of the fact that sexual
harassment does not merely occur within the strict labour context but can also

occur by virtue of it.

14.2. This means that third parties to an employment relationship may be
complainants of sexual harassment, which does trigger the legal duty on an
employer to take steps to ensure a safe working environment that respects the
dignity not only of its employees but also of those who come into contact with its

empioyees.

It is this recognition, coupled with the objective of ensuring the rights of women are
protected and vulnerabilities recognised, that the Centre assists women in sexual

harassment matters,

The Centre recognises that sexual harassment is a pervasive, ever-present scourge in
our society. However, despite this acknowledgment and recognition, when women come
forward with sexual harassment complaints they frequently face backlash,
stigmatisation, and secondary victimisation. This status quo must be challenged and

reversed.

The approach adopted by the WLC is a strict one in that we only assist women. Women
remain marginalised and comprise a vulnerable class of persons in our ‘patriarchal
society. The Centre therefore has focused its efforts on ensuring that women are
supported during sexual harassment processes as these processes frequently do not
hold women’s interests as a priority, do not offer adequate protection to women
complainants, and do not appreciate the difficulties women face when reporting sexual

harassment.
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18.

19.

20.

21.

As a result of the failure of sexual harassment policies to adequately ensure that the
interests of women complainants are protected, the WLC advocates strongly for a victim-
centred approach in these matters. We represent complainants, and therefore hold at
the centre of our work their interests. The Centre advocates that institutions recognise
that the procedures adopted, purportedly to address sexual harassment, often
incorporate latent power inequality and marginalisation. This approach is inherent in the
manner in which sexual harassment complaints are addressed. We advocate for this

recognition so that this structural victimisation is addressed and rectified.

The WLC has been involved in a number of sexual harassment matters, advocating and
arguing for a victim-centred approach as central to the remedial policies and procedures
adopted. The Centre is well-placed to make submissions to the Court on the need for a
victim-centred approach in the handling of sexual harassment matters. This is a key

conecern for the Centre.

The factual matrix of the present application is not unique to the Centre, The WLC in the
past has dealt with the type of process implemented by the first respondent (UNISA) and
has repeatedly seen the way in which a procedure that prefers form over substance has
failed the woman complainant. It is dismaying to recognise the commonplace nature of
the procedural failings, and the WLC seeks to intervene so as to ensure that women are
protected in future sexual harassment matters through the Court’s recognition of the

importance of a victim-centred approach in sexual harassment enquiries.

THE WLC’S PROPOSED SUBMISSIONS

Paragraph 4 of the replying affidavit states that the “matter raises important issues aboul
the treatment of victims and the handling of claims of sexual harassment and abuse by

persons in positions of power at a public university”.
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22.

23.

This is evident from the averments in the founding affidavit. The processes followed by
UNISA at the preliminary, investigative stage of proceedings and later during the
disciplinary hearing expressly marginalised the complainant. The implementation of the
disciplinary procedures, which are meant to be a measure of recourse for the
complainant, amounted instead to a series of failures on the part of the first respondent
to protect the rights of the applicant as a complainant of sexual harassment. This case
further illustrates the extent to which the policy approach of the university is not victim-

centred or implemented in a manner that is victim-centred.

In a subversion of the apparent objective of any disciplinary policy, the implementation
of the disciplinary process in the present matter brought to fore the following serious

problems:

23.1. There is no clear, accessible procedure to be followed by a student complainant

should she experience sexual harassment by a UNISA staff member;

23.2. Complainants are given no immediate guidance on existing policies, and how to
address sexual harassment when they approach the Dean of Students for

assistance;
23.3. There are lengthy and unexplained delays in the processing of a complaint;

23.4. Complainants are not timeously informed of the process to follow on reporting

sexual harassment;
23.5. The delays experienced are coupled with institutional / departmental inaction;

23.6. At the disciplinary hearing, complainants are relegated to the role of a witness
and treated as such, consequently complaints are denied legal representation

during the hearing;
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24.

25.

23.7. On the averments of both the applicant and the respondents, there is no
meaningful appreciation of the psychological trauma faced by a complainant

during the process, as well as complainants more generally;

23.8. The process was riddled with a lack of communication, alternatively that
inadequate communication strategies are adopted in relation to a complainant;

and

23.9. Reasons for the finding and outcome of the disciplinary process are not
communicated to the complainant, on the basis that she is dealt with as no more

than a witness to the process.

The approach taken by UNISA, evidenced above, illustrates that the applicant's
complaint was not handled in a manner sensitive to the rights of the complainant who
experienced and came forward to complain of sexual harassment. Essentially, it was not
victim-centred. This is reflected throughout the replying affidavit by reference to the
features of a ‘perfect victim’ — this stance shows the respondents to be wholly ignorant

of the complexities that come with suffering sexual harassment and sexual assault.

The Centre's interest in this matter is therefore limited to arguing for the inclusion of a
victim-centred approach in sexual harassment matters at UNISA so as to avoid a
repetition of the above circumstances which only serve to violate the rights of the

complainant, and cause secondary victimisation.

Constitutional and statutory framework

26.

The WLC will make submissions at the hearing of the application that when a woman
experiences sexual harassment, it constitutes an unjustified infringement on her
constitutional rights to equality (section 9), human dignity (section 10), and freedom and

security of her person and the right to bodily and psychological integrity (section 12).
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27.

28.

29.

30.

31.

10

Where the sexual harassment procedures that are implemented by an institution fail to
protect a complainant, respect their interests, and ensure that a complainant feels safe
throughout the process, this results in further trauma to the complainant and causes

secondary infringement of the above rights.

Legislation has been enacted within the employment law context to safeguard against
the perpetration of sexual harassment against women, and therefore the
abovementioned rights. This gives effect to social and government recognition that
sexual harassment remains an ongoing problem in the workplace, and is a problem

experienced predominantly by women in this country.

In the present case the basis of the applicant’s interaction with Mr Masemola, is solely
as a result of her registration and contractual relationship with UNISA. But for the context
of student and lecturer within the confines of the University campus, the parties would
not have met. 1t is not disputed that the applicant approached Mr Masemola because
of his employment with UNISA. t is this nexus that triggered legal responsibility for both
the UNISA and Mr Masemola in terms of employment law. The steps taken by UNISA
following the complaint lead to the clear inference that this legal obligation and
responsibility was not disputed by the University and it purportedly acted in accordance

with this assumed liability.

As a result of this employment relationship, the applicant is brought under the protection

of employment legislation, policy, and legal principles.

South Africa has a suite of complimentary employment laws that aim to provide a safe
and non-discriminatory working environment. This is in line with South Africa’s
international law obligations to ensure fair and favourable working conditions for all
persons, in particular women. Then WLC has found these laws to be progressive on

paper but, in practice, often do not provide substantive equality fo women.
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32.

33.

34.

t1

The Labour Relations Act

The Labour Relations Act 66 of 1995 (LRA’) seeks to give effect to section 23 of the
Constitution which provides that “feJveryone has the right to fair labour practices” and
addresses all aspects of the working environment. It strives to advance economic
development, social justice, labour peace and the democratisation of the workplace by
regulating the fundamental Constitutional rights and to give effect to international labour

laws and obligations.

It is in terms of the LRA that the 1998 Code on the Handling of Sexual Harassment
Matters was published, which provides the backbone for many workplace sexual
harassment policies. The Code is a guideline to employer-entities for the adoption and

application of workplace policies.

The Employment Equity Act

The Employment Equity Act 55 of 1998 (‘EEA’) seeks to achieve employment equity in
the workplace by promoting the constitutional right of equality and the elimination of
unfair discrimination in employment. It further seeks to give effect to the obligations that
South Africa has as a member of the International Labour Organisation. Most
importantly, the EEA provides that sexual harassment is a form of unfair discrimination

(and therefore a barrier to equality) on the basis of sex, gender, and sexual orientation.

34.1. Section 6 of the EEA places a positive duty on every employer to “promote equal
opportunity in the workplace by eliminating unfair discrimination in any

employment policy or practice.”

34.2. Section 6(1) of the EEA provides that "no person may unfairly discriminate,
directly or indirectly, against an employee, in any employment policy or practice,
on one or more grounds including race, gender, sex...” It further provides in s6(3)

that “harassment of an employee is a form of unfair discrimination and is
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35.

36.

12

prohibited on any one, or a combination of grounds of unfair discrimination listed

in subsection 1.”

34.3. Section 60 of the EEA places a statutory obligation on employers to take the
necessary steps not only to create a safe working environment but to eliminate
any alleged discriminatory or harmful conduct from the workplace. Should an
employer fail to take reasonable steps to eliminate the alleged conduct, section
60 of the EEA states that an employer may be found guilty of having contravened

the relevant provision.

The Amended Code of Good Practice on the Handling of Sexual Harassment Cases in

the Workplace

The Amended Code of Good Practice on the Handling of Sexual Harassment Cases in
the Workplace (‘the Amended Code’), published in terms of the EEA and operating
alongside the 1998 Code published in terms of the LRA, records its principal objectives
as eliminating sexual harassment in the workplace; providing appropriate procedures to
deal with the problem and prevent its occurrence; and encouraging and promoting the
development and the implementation of policies and procedures that will lead to the
creation of workplaces that are free of sexual harassment, where employers and
employees respect one another's integrity and dignity, their privacy, and their right to

equity in the workpiace.

The Amended Code describes persons who may be either victims or perpetrators of
sexual harassment and extends the classification to “others having dealfings with a
business” and provides that a non-employee, who is a victim of sexual harassment, may
lodge a grievance with the employer of the harasser where the harassment has taken

place in the workplace or in the course of the harasser's employment.

\



37.

38.

39.

i3

Section 6 of the Amended Code deals with guiding principles in relation to sexual
harassment matters and, in section 5(c), creates an obligation whereby
“employers/management should attempt to ensure that persons such as customers,
suppliers, job applicants and others who have dealings with the business, are not

subjected to sexual harassment by the employer or its employees”.

The WLC will argue that UNISA has a specific statutory obligation in relation to its
employees to create a safe and equal working environment as provided for in our
Constitution and employment legislation. This obligation, we will argue, extends to
students at educational institutions as a class of persons who regularly interact with
employees as part of their contractual relationship with universities, and consequently

are directly affected by the working environment and institutional employee relationship.

In the present case, the UNISA policy and the investigation implemented failed to
consider the student as an important and vulnerable class of persons in the university
workplace environment, and a specific partner to the employment relationship. Instead,
UNISA elected to adopt a blinkered approach that treats students as an outside
complainant (or witness) with no direct interest in, or relationship to, the process. This

is incorrect and must be recognised as such.

A victim-centred approach

40.

41.

A victim-centred approach to disciplinary proceedings, and ftribunal and court
procedures more generally, is one which places at the centre of an inquiry the rights and
interests of the victim or complainant who submitted the complaint, comprising the

subject of the inquiry.
The following features are fundamental to any victim-centred approach:

41.1. Implementation of sexual harassment policies: The recognition by those charged

with implementation of the vulnerable position of women in our society, the
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41.2.

41.3.

41.4.

41.5.

14

complexities women face when they experience sexual harassment, and the

effect of this on a their decision to report their experiences of sexual harassment.

Informing the complainant of the choices before her: When a woman chooses to
report an incident or incidents of sexual harassment, it is necessary to sensitively
present the options available to her should she wish to pursue the matter in terms
of the relevant sexual harassment policy adopted by the institution. This means
placing the relevant information before her transparently and noting the
shortcomings and realities of the procedure. It is imperative that women are
made to feel safe and to be placed in a position to make a fully informed decision

fully aware of her rights and available recourse.

Fairness in the process includes fairness to the complainant: Should a woman
elect to follow an inquiry procedure within the institution, and in accordance with
applicable policies, it is necessary to implement these policies in a manner that
not only respects the rights of the perpetrator, but equally that of the complainant.
This means that information sharing must take place on an equitable basis, in
protection of the interests of both parties. To this end institutions must accept
that a complainant is uniquely placed in the inquiry and cannot in fairness be

relegated to the status of a witness on behalf of the employer party.

The provision of support services: This should be offered immediately to the
complainant, ensuring that they and any other potential future complainants feel
safe, their integrity is respected, and they are given access to the necessary
physical and psychological protections that may be required under the

circumstances.

Access to legal representation: The complainant must have access to, or be
advised of her right to approach and consult with a legal representative, and to

have a legal representative present during the proceedings should she so wish.
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416. A victim-centred approach will proceed from the point of asking a
victim/complainant what it is they want out of the process, and how they want the
process to unfold. It is important to ensure women feel safe during a process that

seeks to uncover the issues raised by the complaint.

42. The WLC accepts that these features that underpin a victim-centred approach are non-
negotiable. They serve not only a policy objective but a practical role in ensuring that
complainants fee! safe and protected when coming forward with complaints about sexual
harassment, and that the procedures adopted by an institution have as a primary aim to

be responsive and to provide relief to the complaint lodged.

43. Importantly, a victim-centred approach is necessary in sexual harassment matters so as
to move forward and transform the existing procedures that continue to fail women. It is
a necessary first step towards respecting the rights of women, to empower and protect
women, and to ensure that sexual harassment is dealt with in a manner that wili not treat
women as a class of people with dispensable interests, who are unworthy of recognition
and respect. This is in accordance with statutory objectives underpinning employment
law, the broader legal framework dealing with sexual harassment, and, most importantly,
the constitutional imperatives that demand we transform our society into one that is just

and that respects human dignity, equality, and freedom.

44. The victim-centred approach position to be advanced by the WLC is grounded therefore
in established legal principles and the vindication of the infringed rights of sexual

harassment complainants.

The application of a victim-centred approach in the relief sought

45  We intend to make the following submissions in relation to the relief sought in the notice

of motion.

UNISA’s 2014 process and remittal of the malter in terms of existing policy
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46,

47.

48.

49.

50.

16

From the pleadings it is apparent that the disciplinary inquiry and the hearing that

followed in 2014 was not victim-centred.

An evaluation of the allegations against the core features of a victim-centred approach
discussed above, show the extent to which the procedure adopted by UNISA did not
comply with or even appreciate the obligations that ought to be afforded to the complaint

in sexual harassment cases.

In the event the Court determines that the matter ought properly to be remitted to a newly
constituted disciplinary committee, as requested in the applicant’s alternate relief, then

it is imperative that the matter be handled with a victim-centred approach.

Systemic relief and the need for the formulation of an inherently victim-centred sexual

harassment policy

The applicant seeks a mandamus that UNISA develop a policy specific to the handling
of sexual harassment matters, and which is inclusive of third parties who experience

sexual harassment at the hands of an employee of the University.

The WLC supports this relief and, if granted, the policy must be victim-centred; not only
in its guiding principles but in the prescripts of the manner in which an investigation and
any subsequent inquiry ought to be conducted. To do so will guarantee that the sensitive
and intimate issues that may arise in an inquiry will be handled so that women will feel
safe and their integrity respected should they report incidents of sexual harassment.
This protection ought to be afforded to complaints with equal fervour as it has historically
been granted to alleged perpetrators. The policy must assure that women who come
forward with complaints are no longer treated as a disposable means to an end in a

process that does not envision them as rights-bearing individuals.
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51.

17

In order to be victim-centred, and to give effect to the features of a victim-centred

approach, the following necessary elements or conditions must be incorporated in the

policy, in recognition of the unique nature of sexual harassment matters:

51.1.

51.2.

51.3.

51.4.

51.5.

Complainants are to have access to legal representation to protect their rights

and ensure that their interests are respected during the complaints process;

Counselling must be offered to those who complain of sexual harassment. An
appreciation of the psychological effects of sexual harassment requires that
institutions do not undermine or disregard the psychological effects incidents of
sexual harassment have on individuals, and the re-fraumatisation experienced
when undergoing an investigation and disciplinary process (be it formal or

informal);

Where a formal process is followed, an impartial, independent third party
chairperson who is not an employee of the institution is appointed to preside over
the matter. The chairperson must have the necessary gualifications, training and
expertise in employment law, with a preference for those with specialised

knowledge of sexual harassment law;

The complainant must be entitted to hear the testimony of the alleged

perpetrator, unless they elect otherwise or exceptional circumstances exist;

Where the complainant gives testimony, the aim must be to protect the
complainant. Unless the complainant chooses otherwise, protective measures
must be put in place for the complainant to give their account without intimidation,
fear and re-fraumatisation. This includes the availability of mechanisms such as
the use of an intermediary, delivering testimony with the perpetrator in another
room, providing testimony anonymously through affidavit, and providing

testimony via telephone or skype, as is practical. The policy must allow for the
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51.6.

51.7.

51.8.

51.9.

51.10.

51.11.

18

complainant to choose the manner in which she is most comfortable delivering

her testimony in the matter.

The ability to impose a suspension during the investigatory phase of the inquiry
or at the stage of the disciplinary hearing and until the finalisation of the process

must be available to the institution.
Investigations and disciplinary hearings must be held off-campus.

When a complaint of sexual harassment is received, the matter must be dealt
with expeditiously, in a manner that is respectful of the rights of the parties, while
cognisant of the context within which complainants come forward. This is of
particular importance where there may be more than one complainant, and the
process requires an extended period of time within which to receive complaints.
In this respect, steadfast, meaningful communication is key. The process ought
not to exceed six months, or such longer period as deemed reasonable in the

circumstances.

Investigations must be conducted by an independent, impartial third party who is
not employed by the University. This maintains the integrity of the process.
Furthermore, a perpetrator, who is the subject of the investigation, must not be

involved in the investigation or influence it in any manner.

The language of the policy must speak about the complainant, and their rights.
In its current formulation, the UNISA Code of Conduct under which the second
respondent was charged, does not speak about the complainant where

misconduct involves a third party.

The policy must be drafted in an inclusive manner and, to this end, the input of

the UNISA employee, management and student body ought to solicited,
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51.12.

51.13.

51.14.

51.15.

51.16.

51.17.

51.18.

51.19.

19

Separate complaints mechanisms that cater to staff members and students as
well as the broader University community (all those who may interact with the
community and be susceptible to sexual harassment by a student or staff

member);

Safe and sensitive reporting mechanisms through both formai and informal

measures (such as an anonymous hotline or postbox facility on campus);

The policy names designated bodies and reporting persons to deal with sexual

harassment claims;

There are accountability measures put in place for those who are responsible to
resolve complaints but fail to do so timeously or in line with the policy

recommencdations;

That the University allocates a student ombud office which is able to receive

complaints confidentially and with sensitivity;

The University establishes an awareness programme to educate the University
community on the new policy by way of pamphlets and brochures and other

social media means;

UNISA redefines sexual harassment to consider the different ways in which
sexual harassment can occur while being cognisant of power disparities within

the University community; and

A review mechanism which on a quarterly basis reviews the effective
implementation of the policy and tracks complaints, the manner in which the

complaints are handled, and the outcome of complaints.
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The WLC recommends that the UNISA develop a sexual harassment policy that is
inherently victim-centred not only in its draft but also in its implementation and

consultation of any future policy.

International and regional law

53.

54.

55.

56.

UNISA status in relation to internalional laws and obligations

The University of South Africa (UNISA) was founded in 1873 and in 1946 became the
first public university in the world to teach exclusively by means of distance education.
The UNISA Council {the Council) is ultimately responsible for the governance and
management of the University in accordance with the law and recognised principles of

good governance.

The Higher Education Act 101 of 1997 (‘Higher Education Act’) seeks to, among
others, facilitate the relationship between higher education institutions to enjoy freedom
and autonomy in their relationship with the State within the context of public

accountability, and the national need for advanced skills and scientific knowledge.

In terms of the Higher Education Act and the UNISA Statute, the composition of the
Council and governance of the University is regulated. The statutes do not extend any
obligations on the university to create policies and procedures in relation to members of
the University and the student body. UNISA is thus an organ of State and a public
institution. As such it is obligated to observe and to act in accordance with the State’s
assumed international law obligations and, at the very least, not to act in contravention

thereof,

UNISA has a direct obligation to take measures and create specific policies that give
effect to and are not in contravention of the international obligations identified below. In

paragraph 3.11.2 of the UNISA Code of Ethics the university has assumed the
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responsibility that “UNISA will, in all of its local and internationaf operations, uphold

internationally proclaimed human rights or labour standards”.

Applicable international law pertaining to sexual harassment

South Africa is bound by international laws and obligations that it has ratified and
accepted. Our Constitutional Court has pronounced on the importance of considering
international law in accordance with section 8 and section 39(1) of the Constitution when

pronouncing on constitutional matters.

South Africa is a signatory to the Convention on the Elimination of All Forms of
Discrimination against Women (‘CEDAW') and therefore obligated to realise CEDAW'’s
provisions and aims, which are ultimately to ensure the elimination of all acts of

discrimination against women by persons, organizations or enterprises.

Article 1 of CEDAW defines discrimination against women as:

“any distinction, exclusion or restriction made on the basis of sex which

has the effect or purpose of impairing or nullifying the recognition,

enjoyment or exercise by women, irrespective of their marital status,

on a basis of equality of men and women, of human rights and

fundamental freedoms in the political, economic, social, cultural, civil

or any other field.”
The Declaration on the Elimination of Violence against Women ( DEVAW’) compliments
the CEDAW in that it seeks to realise the effective implementation of the CEDAW and
aid in the elimination of violence against women. It is unique in the sense that it

specifically speaks to violence against women extending to violence which occurs at

“educational institutions.”

General comment No. 23 (2016) on the right to just and favourable conditions of work
(Article 7 of the International Covenant on Economic, Social and Cultural Rights}

recognises the right of everyone to the enjoyment of just and favourable conditions of
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work as recognised in the International Covenant on Economic, Social and Cultural

Rights and other international and regional human rights treaties.

The General Comment provides that “alf workers should be free from physical and
mental harassment, including sexual harassment’ and sets out specifically that all states
should create legislation, policies and codes which define and sanction sexual
harassment. [t recognises that although these obligations fall squarely on the state, that
non-state actors also have the responsibility to secure favourable and just conditions of

work.

In South Africa under the EEA, an employer escapes liability if it can show that it acted
reasonably in its attempts to avoid sexual harassment in the workplace. The amended
Code on the Handling of Sexual Harassment further encourages all employers to
instifute a sexual harassment policy as a first attempt to create a safe working

environment free from sexual harassment.

A sexual harassment policy implemented without training, sensitisation and the specific
inclusion of students, however, will be of little effect for students trying to access their
rights in relation to sexual harassment complaints. Further obligations on employers,
and the University Council, are necessary to ensure that all staff and persons who
interact within the university environment are aware of the policy and its respective

procedures, and training on the policy is required.

Applicable foreign law examples pertaining to sexual harassment

We refer to two examples that illustrate the manner in which a victim-centred approach

may be given effect to in a university sexual harassment policy.

The first is that of Australia. The country has four Australian anti-discrimination Acts
which specifically seek to realise equality, one of which is the Sex Discrimination Act

1984.
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Section 28(a) of the Sex Discrimination Act sets out the definition of and factors to
consider when dealing with sexual harassment. It defines sexual harassment as when
“the person makes an unwelcome sexual advance, or an unwelcome request for sexual
favours, to the person harassed; or engages in other unwelcome conduct of a sexual
nature in relation to the person harassed, in circumstances in which a reasonable
person, having regard to all the circumstances, would have anticipated the possibility

that the person harassed would be offended, humifiated or intimidated.”

These guidelines contained in the Act have been incorporated and used in policies
drafted by organisations and educational institutions in Australia. The University of South
Australia has a comprehensive sexual harassment policy which has specific
mechanisms for complaints made by either students or staff members. The policy is
unique from others in its specific provision for students and mechanisms they can use
to report and hold perpetrators accountable whether it be a fellow student or University

staff member. A copy of the policy is attached hereto as "SS83".

The University Policy is framed in a manner that captures the wider community of
persons who interacts with the University and its staff members. The policy is worded to
extend acts of sexual harassment or sexual violence to the university community and all
university premises including work or study related activities which include excursions
and all university related events. The policy specifically provides for student mechanisms
and process in relation to sexual harassment complaints and has a student ombud set
up as a last resort to dealing with any sexual harassment claims made by a student

against another student or staff member.

The policy outline has two appendices which set out diagrams of reporting structures
and mechanisms, and provides for two mechanisms for a student complainant to follow,
one internal and the other external. In terms of the policy, a student who has a sexual

harassment complaint against a staff member can choose to report the incident online
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or to a first responder who can provide support with the process and interim measures
that need to be put in place. The student then lodges the complaint and the Executive

Director will assess the complaint and initiate the investigation.

We make reference to this policy as only one example of what a victim-centred approach
could look like in relation to students and all persons who interact within the University
community at UNISA. It is our recommendation that any policy UNISA develops should

include a specific section which deals with student complaints and processes.

In America, the University of Massachusetts Amherst has a sexual harassment policy
that aims to “provide faculty, staff and students with an environment where they may
pursue their careers or studies without being sexually harassed.” A copy of the policy is

attached as "SS4".

The policy provides that “fajnyone who, at the time of the alleged harassment, was either
employed by orenrolled at the University of Massachusetts Amherst may file a compfaint
alleging violation of this policy’ and delegates specific offices which complaints should

be directed to depending on whether the perpetrator is a fellow student or staff member.

The University of Massachusetts Amherst’s approach towards effective implementation
of their sexual harassment policy is in line with the American Council on Education
Sexual Harassment Guidelines. It has a campus programme about the sexual

harassment policy that comprises five elements:

“(a} a basic definition of what constitutes sexual harassment; (b) a
strong policy stating clearly that sexual harassment will not be
tolerated; (c) effective communication channels for informing students,
faculty, staff, and administrators of the campus policy against sexual
harassment; (d) educational programs designed to help all members
of the community recognize and discourage sexual harassment; and

(e} an accessible, effective, and timely grievance procedure”
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During the period the policy was introduced to the university, brochures were handed to
the entire university community including both staff members and students so as to

drawn awareness to content thereof.

Both the Australian and American university examples include a relevant designated
complaints body for students, separate and independent from any employee workplace

mechanisms already in existence.

The WLC submits that these international and regional principles and obligations extend
to the UNISA to create a safe working environment which not only considers and
safeguards employees but also seriously considers and provides for students who

interact with employees through their work at the educational institution.

These obligations, albeit that it rests predominantly on the State to enforce and uphold,
also apply to the public and private spaces where women fall subject to violence and
abuse. These international obligations rest on both state and non-state actors to ensure
that women are protected from sexual harassment and discrimination within their

workspace, even more so at educational institutions.

CONDONATION

The applicant filed its Rule 16A notice on 07 March 2018, inviting amici curiae to be
admitted into the matter by seeking written consent from the parties within 20 days of
the posting of the 16A notice. The period within which to obtain this written consent

expired on 05 April 2019.

With the matter launched in the Gauteng High Court sitting in Pretoria, and the WLC's

offices in Cape Town, the WLC learned of the application from the applicant when the
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papers in the matter were forwarded to us on 25 March 2019. This, however, was not

the complete set of the application.

The Centre then received the remainder of the application, that is the annexures in the

matter, on 11 April 2019.

The WLC conducts its business of providing services and instituting litigation based on
available funding. It was necessary for the Centre to first establish whether or not it had
the necessary funds and human resources to intervene in the matter, which includes
briefing counsel in the matter. It was also necessary to plot out the limited points in terms

of which the Centre would enter the matter,

Engaging in these processes placed the Centre out of time for seeking the written
consent of all parties to enter the matter as amicus curiae. However, we nonetheless
sent letters of consent to the attorneys representing the parties in the matter on 16 April
2019, a copy of which is attached as "S85". Attorneys for the applicant provided consent
on 17 April 2019 (attached as “SS6"), but the attorneys for the respondents refused
consent to the Trust joining the matter as amicus curiae. The letter communicating the

refusal is dated 18 April 2019 and attached as "SS7".

The Rule 16A notice required that where an interested party is unable to obtain the
written consent within the 20-day period, then they may apply to Court to be admitted as
an amicus curiae, This application was to be brought within five days of the expiration

of the 20-day period. Therefore, this application was to be lodged by 12 April 2019.

The Centre was unable to meet this deadline due to the internat processes it had to
follow, as set out above, which also depended on having access to the complete

application (which it only received on 11 April 2019).

The Centre has provided a full and reasonable explanation for the failure to comply with

WA

the strict requirements of Rule 16A.
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87. No prejudice has resulted or will result against any of the parties as the matter has not
yet been set down for hearing, and the parties have not yet filed heads of argument in
the matter. The Centre will be in a position to file written argument in accordance with

timelines set by the Deputy Judge President, or as agreed between the parties.

\ CONCLUSION

88. The WLC accordingly prays for an order admitting it as amicu this matter.

EHAAM SAMAAI

| certify that on this A20d day of May 2019, in my presence at CAPE TOWN the deponent

signed this declaration and declared that she:

a) knew and understood the contents hereof,
b) has no objection to taking this oath;
c) considered this oath to be binding on his/her conscience and uttered the words “|

swear that the contents of this declaration are true, so help me God”.

COMMISSIONER OF OATHS

Michelle Smit

MACDONALD A’l‘I’ORr;J_iEYS

6th Floor, Constitution House

124 Adderley Street, CAPE TOWN, RSA

Commissioner of Oaths
Practising Aticrney
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RESOLUTION OF THE WOMEN’S LEGAL CENTRE TRUST

The Trustees of the Women’s Legal Centre ("Trust”) resolve that:

1. The Trustees on behalf of the Trust will bring an application to intervene
as amicus curiae in the matter of KM v UNIVERSITY OF SOUTH
AFRICA AND FIWE OTHERS, in the High Court of South Africa,

Gauteng Division, Pretoria, under case number 42162/18, in order to

make submissions on the impact of sexual harassment on the

constitutional rights of women, and the need for a victim-centered

approach in the handling of sexual harassment matters; and in

particular;

1.1.

1.2.

1.3.

1.4.

1.5.

The infringement of the constitutional rights of women who
experience sexual harassment, namely the rights to dignity,
equality, privacy, and freedom and security of the person;

Outline the meaning of a victim-centred approach, and its
practical implementation in sexual harassment matters;

That in its current sexual harassment and complaints policy
framework, the University of South Africa must adopt a victim-
centred approach in the handling of sexual harassment matters
at the university;

That, if granted, the sexual harassment policy fo be formulated
by the University of South Africa must be inherently victim-
centred, and the features of such a policy;

The applicable international and regional instruments guarding
against the occurrence of sexual harassment, and the impact
thereof on a victim-centred approach in the handling of sexual
harassment matters.

The Trustees hereby delegate authority to Seehaam Samaai who is an

admitted attorney employed as such at the Women’s Legal Centre:

a.

To take all necessary steps to sign all papers in order to bring

W4,

the application on behalf of the Trust;



a. To take all necessary steps to sign all papers in order to bring
the application on behalf of the Trust;

b. Brief Counsel to argue the matter: and

C. To take all necessary steps on behalf of the Trust to advance
arguments in the application.

Dated at CAPE TOWN on this 18" day of April 2019,

Nozizéve%ilindife Vundla

(Chairperson of the Women'’s Legal Centre Trust)
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ANTERPRETATION

in this trust deed:-

1.1

1.2

1.3

Mallimcks Atlormeys

clause headings are for convenience only and may not be used in its

interpretation;

unltess the context clearly indicates a contrary intention:-

1.2.1 words indicating the singular includes the piural and vice versa,

1.2.2 words indicating any one gender includes the other genders;

1.2.3 any reference to a natural person includes a juristic person and
vice versa;

1.2.4 the words "capital" and "amount” are given their widest meanings

and shall include assets or rights of any kind;

1.2.5 the word "pay” and its derivatives means and includes the words

"pay"”, "deiliver”, "give possession”, "cade" or "transfer” and their

respactive derivatives,

the following words and expressions shall bear the meanings assigned lo

them and cognate words and expressions shall bear corresponding meanings,

namely:-

1.3.1 "Act”" means the Income Tax Act No. 58 of 1962, as amended from
time to time, or any statute replacing it;

1.3.2 “auditors” means the auditors of the company for the time being;

1.3.3 "beneficiaries" means those who benefit in terms of the purpose
and objects of the trust;

1.3.4 "Commissioner” means the Commissioner for the South African
Revenue Services;

1.3.5 "the Founder" means Corfaan De Villiers;

1.3.8 "initial trustees” means:
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1.3.6.1 Victoria Jane Mayer;
1.3.6.2 Coriaan De Villiers:
1.3.6.3 Karrisha Pillay;
1.3.64 Alison Rachelle Tilley;
1.3.6.5 Michelle Anne O'Suilivan:
1.3.66 Happy Masondo; and
1.3.6.7 Sandra Liebenberg;
1.3.7 "net income" means the gross income of the trust less the costs of

its administration;

1.3.8 "Trustees" means the Trustees for the time being of the trust;

1.3.9 "trust” means the Women's Legal Cenire Trust, constituted in

terms of this trust deed;

1.3.10 "trust assels" means all income and capital of the trust and shall
include:-
1.3.10.1 all  receipts, accruals, assels and dghis of

whatsoever nafure which the Trustees may acquire
in their capacities as such or which may accrue to or
in favour of the Trustees in their capacities as such,
including without restricting the generality of the
aforegoing, any right of whatsoever nature in or to

immaovable property; and

1.3.10.2 all additions, accruals, income, profit or interest
arising out of the receipts and accruals referred o in
1.3.10.1 and/or the exercise by the Tiustees of their
powers in terms hereof:
1.3.11 "WLC" means the Women's Legal Centre.

Matlinicks Altomeys . % \%\“\




1.4

1.5

1.6

1.7

1.8

2.1

4.2

2.3

Mallinicks Attlomeys
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reference fo any statutory provision includes a reference to that provision as
modified, amended, extended or re-enacted from time to fime and to any

statutory replacement thereof from time to lime.

when a company is referred to it includes a close corporation ar any other lype
of legal entity whether registered or not and any reference to shares in a

company shall include interests in a close corporation or other legal entity.

reference 1o a manth means a calendar month reckoned from the firsl of the

month to the end of that month.

reference 1o days means calendar days, which shall be counted by excluding
the first day and including the last day, uniess the latter falls on a Salurday,
Sunday or public holiday, in which event the last day shall be the first business
day thereafter,

if any provision in the definitions is a substantive provision conferring rights or
imposing obligations on either party, then notwithstanding that such provision
is contained only in the definitions, effect shall be given thereto as if such

provision were a substantive provision in the body of this agreement.

RECORDAL

The Founder and the initial trustees established a trust called the WLC Trust
for the sole purpose of establishing, managing and controfling a Women's

Legal Centre or Centres;

2.1.1 where legal assistance will be given free of charge to the public,
particularly to women, in cases which involve public interest or

constitutional litigation;

2.1.2 where legal research, education and training may also be

undertaken; and
2.1.3 for the purpose and objects as set out in clause 4 below.

The trust was registered by the Master of the Cape High Court on 18
September 1998 under trust registration number I'T 3486/98.

Since the establishment of this trust, the Founder has resigned and various of

the initial trustees have been substitut The current trustees have decided

v T §A
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to make various amendments io the WLGC Trust and accordingly have
executed this amended WLC Trust without altering the philosophy, purpose
and objects of the WLC Trust as established by the initial trustees.

3. CREATION OF TRUST

3.1

3.2

3.3

3.4

3.5

A trust is hereby constituted and shall be known as lhe "Women's Legal

Centre Trust”,

The initial capital of the trust consisted of R100.00 {one hundred Rand) which
the Founder donated. The Trustees hereby accepl such donation, subject to

lhe terms and conditions of this trust deed,

The initial subject matter of the trust shall be capable of being added to and
increased from time to time and the [fust capital shall consist of ali assets,
corporeal or incorporeal, which the trust may from time to time acquire
pursuant to this trust deed and shall include any part of the net income of the

trust which is not distributed.

The payment, delivery, cession or transfer of any asset {o the Trustees shall
be sufficient to vest the same in trust on the terms and conditions and for the

purposes set forth in this trust deed.

The Trustees have agreed to accept office and to administer the trust for the
objects set forth in this trust deed, and to enter into this written Deed of Trust

to give effect to the said objects, as they hereby do.

4. PURPOSE AND OBJECTS OF THE TRUST

4.1

4.2

4.3

tallimicks Altoimeys

The trustees recognize the systemic discrimination and disadvantage suffered

by women in South Africa.

The trustees therefore wish to manage, control and provide legal assistance to
the WLC.

' The main objects of the Trust and the WLC are to advance and protect the

human rights of all women in South Africa, particularly black waomen, who

~suffer many different and intersecting forms of disadvantage and in so doing to

contribute to redressing systemic discrimination and disadvantage and for that

E{e N \WQJ

purpose;
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4.3.1

4.3.2

4.3.3

4.3.4

4.3.5

Fage 6

the main activity of the WLC is conducting public interest litigation,
including constitutional litigation to advance the human rights of

women,

the WLC Trust may conduct such litigation in its awn name,
including intervening in court proceedings as amicus curiae
("friend of the court™);

the WLC provides legal services and representation free of charge,
particularly to wormen, who would not otherwise be able to afford

such services in conducting such litigation;

the WLC may employ and/or instruct counsel, atlarneys, and other
persons far the purposes of implementing the objects of the WLC;

olher activities of the WLC, in furtherance of jts objectives; may

include:

4.3.5.1 advocacy, policy and legal interventions, other than
litigation;

4.3.5.2 engaging in legal research;

4.3.5.3 conducting training, workshops and seminars;

4.3.5.4 publication of legal research and information
dissemination;

4,355 promotion of the development of women lawyers;
including  but  not fimited fo establishing a
scholarship;

4.3.5.6 developing links and networks with groups who
promote the objects of the trust:

4.3.5.7 ‘where possible, assisting groups to formulate their
policy and legal interventions;

4,3.5.8 developing a database of national and international

organisations committed to human rights;

Y/
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4.3.5.9 referral of cases which can more appropriately bhe
dealt with by persons other than the WLGC; and

4.3.5.10 providing assistance and training to legal clinics,
para-tlegals and advice offices at which services are

rendered o lhe public free of charge.
5. GUIDING PRINCIPLES AND NATURE OF THE TRUST

5.1 The Trustees in making their decisions in terms of this trust deed shall do so in
a manner which is non-racial, non-sexist, impartial, democratic, accountable

and financially responsible.
5.2 The Trust shall be:

5.2.1 an independent organisation and shall not engage in any activities

of a party-political nature;

hz2z2 a nen-governmenial organisation: and
5.2.3 a not-~for-profit organisation.
6. TRUSTEES
6.1 The current Trustees are:

6.1.1 ALISON RACHELLE TILLEY;

6.1.2 MARY SUSAN CAESAR;

6.1.3 HAPPY MASONDO;

6.1.4 YASMIN TAYORB CARRIM:;

6.1.5 LEBOGANG TEMPERANCE MALEPE:

and such Truslees by their signafure hereto accepl and confirm - their

appointment as such.

6.2 The Trustees shall at all times have the right 1o co-opt further Trustees,

provided that such co-option is in a qce with the decision making

Malimicks Aterneys \)\
N
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procadures sel out herein, and such further Trustees are authorised to acl as

such by the Master of the High Court, in terms of the relevant statuie.

There shall at all times be not fewer than 3 Trustees in office for the valid
exercise of the powers and discharge of the duties of the Trustees in terms of
lhis trust deed. In the event of the above requirement not being fulfilled at any
time, then the Trustees remaining in office shall be empowered to act only to
appoinl such further Trustees as are required fo make up the minimum
number of Trustees whereafler they shall again be charged with the dutly of

administering the trust.

The following persons shall be disqualified from serving or being appointed as

Trustees:-

6.4.1 any person who is disqualified in terms of the company laws for
the time being of South Africa from occupying office as a director
of a company;

6.4.2 a person whose eslate has been sequestrated (provisionally or
finally) and has not been rehabilitated;

6.4.3 a person who has been found, by a competent authority, to be of

unsound mind or a lunatic or declared incapable of managing his

own affairs;
6.4.4 an employee of the WLC;

6.4.5 a person, other than an employee of the WILC, who provides (paid)
legal services to the WLC.,

A trustee shall cease to hold office if:-

6.5.1 he or she is disqualified from holding office as such in terms of

clause 6.4 above;

6.5.2  if he or she dies;

8.5.3 he or she resigns his office as trustee by nolice in writing to the
Trustees;

6.5.4 he or she becomes dis T taw to hold the office of fruslee;

N o §g
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6.7

5.8

6.9

8.10

7.1

7.2
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6.5.5 he or she is replaced as a frustee in accordance with the

provisions of this trust deed

6.5.6 he or she is removed as a trustee by a resoiution of two-thirds of

the Trustees duly passed.

If a truslee wishes to apply for a position of employment at the Centre, she

must resign prior to applying for such positian.

Notwithstanding 6.4 and 6.6 a trustee may be appointed by a majority of the
frustees in an acting capacily in the Cenlre for a period of 8 months in the

event of an emergency.

No portion of the trust assets shall form part of the personal estales of the
Trustees nor shall it be paid or transferred directly or indirectly to the Trustees
or any member of their families, and all trust assets shall be registered in the

name of the trust.

Any of the Trustees may, with the unanimous written conseni of all the
Trustees, be paid a reasonable remuneration which is not excessive, having
regard to what is generally considered reasonable in terms of frustee's
remuneration, and is commensurate with and in return for any aciual services

rendered to the trust.

The Trusteas shall he entitled to the reimbursement of actual cosls, expenses
and commitments reasonably incurred in good faith on behalf of the trust and

with its authority.

APPLICATION OF TRUST FUNDS

The costs of administration of the trust shall be a first charge on the gross trust
income which costs shall include, but not be limited to, all trust expenses, and
any levy, duty or tax whatsoever levied on the Trustees in their respective
capacities and all costs, charges and disbursements whalisoever incurred by
the Trustees in or arising out of the performance of their actugl duties under

this deed.

The Trustees shall:




7.2.1

7.2.2

7.3 Suhbject to

discretion:-

7.3.1

7.3.2

7.3.3

7.3.4

7.3.5

pdallinicks Allormys

Fage 10

apply so much of the available funds of the trust, whether capital or
income, as they deem necessary solely for the altainment of the

trust's objects as set out above;

not distribute any of its net income or gains to any person other

than in terms of this trust deed.

7.2 above, the Trustees shall have the power, in their sole

io determine the manner in which the {rust capital and the net

income shall be applied or deait with from time to time;

{o determine the terms and conditions, if any, to be altached o the
payment, application or expenditure of the net income or tusi

capital or any portion thereaf,

to determine when the brust capital or net income or any portion
thereof shall be applied, expended, paid or used in any manner
whatsoever towards the furtherance of the purposes and object of

the trust;

to accumulate, at any time and from time to time, any portion of the
trust capital or net income for any capital project or projects or for
any other purpose or reason whatsoever which they, in their
discretion, deem to be in the interests of the trust and the
beneficiaries in the furtherance of the purposes and object of the
trust in terms hereof, provided that, in the event that the trusl has
been tax exemp!, the prior consent of the Commissioner is first

obtained;
to invest responsibly any portion of the trust capital or net income:-

7.3.5.1 with a financial institution as defined in Section 1 of
the Financial Institutions {Investmenl of Funds) Act
No. 39 of 1984,

7.3.5.2 in securities listed on a licensed stock exchange as
defined in Section 1 of the Stock Exchanges Control
Act No. 1 of 19
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7.3.5.3 in such other prudent investments in financial
instrurments and assets as the Commissioner may

determine after consultation with the Executive

Officer of the Financial Services Board and the

- Director of Non-Profit Organisations, provided thal

the provisions of this sub-clause shall not prohibil

the Trust from retaining any investment in the form

that it was acquired by way of donation, bequesi or

inheritance.

7.4 Subject lo clause 6.9 and 6.10 , the trust is to be administered in such a
manner as lo preclude any donor, trustee and/or their families from deriving
any monetary advantage from moneys paid to, by or for the benefit of the

trust.

8. SECURITY DISPENSED WITH

No trustee, whelher appointed or co-opted in terms of this irust deed, or appointed as a
successor o a trustee, shall be required by the Master of the High Court, or any other
competent authority, to furnish any security of any nature, nor shall any security be
required for the due performance of any duty under the Trust Property Control Act No, 57
of 1988, as amended, or under any other statutory provision which may now be or may
hereafter become of force or effect, the intent and purpose being that no trustee shall be
required to give any security in respect of or in connection with or arising out of such

appointment.

8. DECISIONS OF THE TRUSTEES AND PERFORMANCE OF THEIR DUTIES

9,1 The business of the trust shall be managed by the Trustess. Subject to the
Trustees giving effect to the terms and conditions of this deed, they shall, in
administering the trust and its affairs, generally adopt such procedures and
take such administrative steps as they may from time to time deem necessary

“and advisable, “They shall meet together for the dispaich of business, adjourn
and otherwise regulaté their meetings as they think fit, provided that the
Trustees shall meet al least once a year, within 90 days of the end af the

financial year.

Malhwmicks Atlomeys
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The director of the WLC shall be entitled to be present at all meetings of the

trustees, save where a confiict of interest may arise.

Any trustee shall at any time be entitled to summeon a meeting of the Trustess
provided that any trustee czlling a meeting shall endeavour to give at least 15
(fifleen) days written notice io the Trustees thereof, save in respect of urgenl

matters requiring a meeting at less than 15 (fifteen) days notice.

The majority of the Trustees in office shall be required to form a quorum of

Trustees for the purposes of meetings of the Trustees.

The Trustees shall appoint a chairperson and such other officers of the trust

as they may decide.

Decisions and questions arising at any guorate meeting of Trustees shall be

decided by a simple majority, save where otherwise provided herein.

A resolution in writing signed in favour thereof by a majority of Trustees shall
be as valid and effeciual as if it had been passed at a meeting of the Trustees
duly called and constituted. Any frustee may indicate his or her agreement, in
the context of this clause, by way of a signed ietter or facsimile transmission or
by electronic mail transmission. A resolution as contemplated in this clause
may consist of several documents each signed by one ar more of the Trusiees
{provided that in all, the requisite number of Trustees have signed) and shall
be deemed to have been passed on the date on which it was signed by the

last trustee who signed it {unless provided to the contrary in such resolution).

Subject to any provision {o the contrary contained herein, all contracts, deeds,
cheques or documents required o be signed on behalfl of the Trust shall be

signed in such manner as the Trusteas from time 1o time determine.

All resolutions taken by the Trustees will be recorded and copies thereof kep

by the Director.

A trustee may, if unable to attend any meeting of the Trustees, appoint
another trustee in writing to act and vote on his behaif at any specified

reeting of Truslees.

The Trustees may appoint any committee from among the Trustees, and may

grant or delegate any of their powers lgZsuch committees.  Any such
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delegation or grant of powers shali not preclude the Trustees from themselves
exercising such powers. The Trustees may withdraw any such delegation or
grant of powers at any time, The Trusiees may aulhorise such committees 1o

seek the advice of further persons, who are not Trustees.

The Trustees may co-opt people, whether Trustees ar not, to attend meetings
of the Trustees aor their committees and to undertake any of the duties thal the
Trustees may from fime to time delegate to them. Such persons who are not
Trustees shall act in an advisory capacily only and shall not have a vote at any

meeling of the Trustees.

10. POWERS OF TRUSTEES

10.1

10.2

10.3

Mallinicks Astameys

Subject lo the exprass limilations on Truslees' powers set out in this trust
deed, the Trustees shall have all such powers and capacity in relation to the

frust and the frust a_ssets as:-
10.1.1 are legally required and/or permitted;

10.1.2 any natural person with full legal capacity may have in relation to

his own affairs,

and the discretionary powers vested in the Tiustees in terms of this trust deed
shall be complete and absolute, and any decision made by them pursuant to
any such discretionary powers shall be unchallengeable by any person affected

thereby.

The Trustees shall, subject to the provisions of clause 10.4, deal with the trust
assets in order to achieve ihe objects of the trust and shall, subject to the
provisions of this trust deed, possess and enjoy all ancillary and/or incidental

rights and powers necessary for and incidental {o such objects.

Without Hmitation of the general powers and discretion conferred on the
Trustees, but subject o the limitations contained in clause 7 above they shall
have, inter alia, the following rights and powers which they may exercise for

the purposes of the trust in their discretion:-

10.3.1 to open and operate any banking account and/or building society
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and to receive cheques, promissory notes and/or bills of exchange,
and to endarse any of the same for collection by the bank and/or
building society at which 1lhe said accounl was opened.
Withdrawals shall be made on the signature of at least lwo
persons, one of whom must be a Truslee. The other signatories
may be such persons as the Trustees may determine from time {o
time by written resolution, provided that withdrawals of a stipulated
amount or less shall be made on the signalure of such two
persong as the Trustees may determine from time lo time by

written resolution;

10.3.2 to enter info any contracts and execute any documents by or on
behalf of the trust, for the purpose of giving effect to the objectives

of the trust;

10.3.3 to buy or sell (by public auction, private treaty or otherwise)
movable, immovable or incorporeal property of whatever nature,
and 1o sign and execute any agreement or deed of sale in relation
thereto, and to sign and execute all requisite documents and do all
such things necessary for the purpose of effecting and registering,
if needs he, transfers according to law of any such property,
whether movable, immovable or incorporeai, bought or sold by the
Trustees, provided the powers in this sub-clause are exercised for

the sole henefii of the beneficiaries;

10.3.4 to receive, accept or acquire, or donate, cede, assign or otherwise
dispose of, any other right to or over immovable property niot

constituting full ownership, whether registerable or not;

| 10.3.5 to buy, sell and/or exchange shares, interest, debenture, stocks,
§ units, promissory notes, bills of exchange and any other negotiable

instruments and documents of any kind, and to do all things

requisite and sign all documents requisite to acquire or, as the

case may be, to give transfer and title thereto;

10.3.6 make loans for the benefit of beneficiaries (bul not to a trustee,

: donor andfor any of their relatives or to any private company) on

such terms and conditions uch interest rate, if any, as the

W




10.3.7

10.3.8

10.3.9

10.3.10

10.3.11

10.3.12
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Trustees may determine, and to sign and execule all requisite
documents and lo do all things necessary for the effecting and

registration of any such security;

to vary any invesiment made in terms hereof by realising the same
and/or by substituting therefor any other investment which the

Trustees are empowered in terms hereof to make;

to borrow money on such terms and conditions and at such
interest and from such persons as the Trustees may determing,
and either without security or upen such security over movable or
immovahle praperty as the Trustees may determine, and to sign
and execute ali requisite documents and to do all things necessary
for the effecting and registration of any requisite instrument of debt

and of any such security,

ta morigage, pledge and/or hypothecate any movable, immovable
or incorporeal property forming part of the assets of the trust, and
enter into suretyships and, for the purpose of any such mortgage,
pledge, hypothecation or suretyship, to sign and execute all
requisite documents and do all things necessary for effecting and
registering the same, provided that such power shall only be

exercised for the benefit of the beneficiaries;

subject to clauses 6.4.1 and 10.4.5, to lef, either by written
agreement of lease or otherwise, improve, alter or maintain any
immovable property belonging to the trust or any improvements

thereon;

any asset acquired by way of donation, inheritance or bequest,

may be retained or continued, in the form so acquired,

to sue for, recover and receive all debts or sums of money, goods,
effects and things whatever, which may become due, owing,
payable or belonging to the trust, and to take action in a court of
law on behalf of the trust and/or defend any proceedings which

may be instituted against the trust;

[
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10.3.13  to defend, oppose, adjust, settle, compromise and/or submit lo
arbitration all accounts, debts, claims, demands, disputes, legal
proceedings and matters which may subsist or arise between the
frust and any person, company, corporation or body whatever, and
for the purposes aforesaid, to do and execule all necessary acls

and documents;

10.3.14 to atlend all meetings of credifors of any person, company,
ﬂOi‘pOl'aﬁOH‘ or body whatever indebted to the trust, whether in
insolvency, liquidation, judicial management or otherwise, and to
vote for the election of a trustee or Trustees and/or liguidator/s
and/or judicial manager/s and also to vote on all questions
submitied to any such meeting of creditors and generally to

exercise all rights accruing to a creditor;

10.3.15  subjecl to clause 10.4.5 to exercise and take up or to sell and
realise any rights of conversion or subscription attaching, accruing
or appertaining to any share, debentures or units forming part of

the assets of the frust;

10.3.16  to cause, in the case of any company or unit trust scheme which is
precluded by its articles of association or trust deed or which
refuses to transfer any shares, debentures or units forming part of
the assets of the trust into the narme of the Trustees as such, the
transfer of the said shares, debeniures or units into their own
narmes or into the name of a bank, trust company or other suitable

nominee;

10.3.17 o give receipts, releases or other effectual discharges for any sum

of money or things recovered;

10.3.18  to pay out of the funds of the trust all debts incurred on behalf of
the trust by the Trustees in the exercise of their powers in terms

~ hereof;

10.3.19  subject to clause 10.4.2, to accept on behalf of the trust all or any
donations of whatsoever nature, whether in the form of funds or

movable or immavable property or any right therein, or otherwise,

78

from the donor or from any othe whatever,

>

~

\
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o determine whether any surplus on the sale of any assets of
whatever description of the frust, and whether movable or
immovable properly, and the receipt of any bonus, shares or units
hy the trust be regarded as income or capital of the trusi and to

revise any such decision taken by them;

lo employ professional pracliioners, agents and employees,
including a Direclor, {o administer the trust assets, to carry out the
objectives of the trust and toc pay their fees, commissions,
remuneration and any other charges out of the funds of the trust,
and to confer, if.necessary, upon such agents or employees so
appointed the right to exercise any discretion which may be vested

in the Trustees;

to terminate the employment of any such professional

practitioners, agents or employees;

to improve and develop immovable property acquired by the trust
and to expend the capital and/or net income of the trust upon the
preservation, maintenance and upkeep of any such property.

Notwithstanding anything to the conirary herein contained:-

10.4.1

10.4.2

10.4.3

10.4.4

no benefits may be allocated by the trust during its existence for

any purpose other than those envisaged in clause 7 above;

all donations made by or to the trust must be irrevocable and
vnconditional and must be subject to the terms and conditions of

the frust deed;

no trustee shall have a direct or indirect interest in or benefit from
any contract which the Trustees may conclude with any company
(urless previously disclosed and agreed lo unanimously by all the

remaining Trustees),

paid officials of the trust, ofher than Trustees, may only serve on
the management committee or board of Trustees in an advisory

capacity, and will have no volirgrrghts;

e
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10.4.6
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the Trustees may not cause the frust to acquire immovable
property solely for letling purposes nor may the Trustees engage
in any trading operations or speculative transactions, including
inter alia, ordinary trading operations in the commercial sense,
speculative transaclions, dividend stripping activities as well as
letling property on a systematic or requiar basis. Notwithstanding
the aforegoing it is expressly provided that if immovable property is
donated or bequeathed to the trust and such property is rent
producing then the Trustees shall be permitted 1o continue letting
the property without jeapardising the tax status of the trust, in the

event that the trust has obtained a tax exemption;

the Trustees may not allow immovable property owned by the frust
to be occupied free of charge by any person except beneficiaries,

or officers or employees of the trust,

no competition, contest, game, scheme, arrangement or system in
connection with which any prize may be won shall be conducted or
caused to be conducted by the trust unless an authority in terms of

the relevant Act has been obtained beforehand;

should the services of a fund raiser be made use of for collection
contributions, ihe expenses (remuneration andlor commission
included) may not exceed 40% (forty percent) of the total turnover

of such collection.

The trustees shall be further empowered to institute and award an honorific title of

“Patrons”, which may be accorded at their discretion from time to time to such one or

more persons as they may deem appropriate, with a view to giving recognition to

special relationships of value and significance to the Trust. Patrons shall have neither

legal rights nor responsibilities, but may be consulted by the trustees and shall be

~entitled to give advice as they may consider relevant and apprapriate.

12. DISPUTE RESOLUTION

12.1 In the event of a dispute arising betwegn Trustees relating to:-
Malhinicks Attomeys \
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12.3

12.4

12.5

12.6
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12.1.1 the interpretalion or application of this agreement,
12.1.2 the proper attainment of the purpose and objects of the trust;

12.1.3 any other matter whatsoever pertaining to the carrying out of their

duties as Trustees,

and the Trustees being unable to reach resolution of the dispute amongsl
themselves, the Trustess commit themselves to mediation, or, failing that,

arbitration on the terms set out more fully below.

Within 15 (fifteen) days of the dispute arising, the dispute shall be referrad to a

mediator agreed upon between the Trustees.

In the event that the Trustees are unable to agree on a mediator within the
sajd 15-day period, the mediator will be appointed by the Alternative Dispute
Resolution Association of South Africa, or in the event that they are no ionger
in existence at the time, by the Arbitration Foundation of South Africa, which
shall nominate a person or persons with expertise appropriate to the nature of

the matter in dispute.

in the event of the medialor failing to resolve the dispute within a further period
of 15 {fifteen) days from his or her appointment, the dispute shall be referred
to an arbitrator agreed upon between the Trustees whose decision in regard o
the dispute shall be final and binding. In the event that the Trustees are
unable to agree upon an arbitrator, he or she or they shall be appointed by the
Arbitration Foundation of South Africa, and either party may approach the said

Foundation for such appointment.

The procedure for such arbitration shall be governed by the rutes of the
Arbitration Foundation of South Africa, provided that the arbitrator shall have
due regard to the need for the dispute to be resolved expeditiously and shalt
endeavqur to ensure that his or her decislon thereon is made available to the

Trustees within 21 (twenty-one) days of his or her appointment as arbitrator.

The mediator and the arbitrator in making their decisions shall have due

regard to and shall be guided by the principles set out in clause 5 above,

W
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The Trustees shall keep true and correct records and books of account of their
administration of the trust, in such manner and form as is necessary to reflect
fairly the position of the trust at all times. There shail be recorded in such
books and records, inter alia, any change of the trust assets from time to time,

the income and all oulgoings applicable to the administration of the trust.

The Trustees shall cause the trusts books of account 0 be audited by the
auditors and an annual income statement and balance sheet drawn within 6
(six} months after the year end reflecling the affairs of the trust for the year
end and its assets and liabilities at the jast day of the month of December of
each year. The income slatements and balance sheets shall be certified by
the Trusiees and the auditors and a copy thereof sent to the official
designated for this purpose in terms of the Non-Profit Organisations Act, No
71 of 1997 in the event of the trust being a registered non-profit-organisation
in terms of the said Acl, and to the Commissioner, in the event that the trust

has been granted tax exempt status,

The audit of the trust's books of account shall be carried out by auditors 1o be
appointed from time to time by the Trustees, who shall have the right to
terminate any such appointment and to appoint any other auditors. The
Trustees shall take all necessary steps to procure the appointment of auditors
of the frust as soon as is reasonably possible afier the date of execution

hereof and there shall at all times thereafter be auditors of the trust.

The Trustees shall not be bound to file any liquidation, distribution or
administration accounts with any officer, official or person except insofar as
they may be obliged to do so in terms hereof or under the provisions of any

law.

14, LOSSES

None of the Trustees shall be answerable for or liable to make good any loss occasioned

fo or sustained by the trust from any cause whatever, save for any loss as shall arise

from a wilful act of dishonasty of the trustee involved. No trustee shall be liable for any

act of dishonesty committed by any trustee unless he or she was a party thereto. The

Trustees shall at all times be deemed to have been indernnified out of the assets of the

trust against ail claims and demands of whatever nature arising out of the exercise or

purported exercise by them of any powers conferred under this trust deed.

Mallinicks Attomeys
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15, LEGAL PROCEEDINGS

All tegal proceedings by or against the trust, including proceedings in the interest of the
public, shall be instituted in the name of the trust However, when the lrust acls on

behalf of a clienl, it shall institute legal proceedings in the name of such client.

16. TERMINATION OF TRUST

16.1 The trust may be terminated by a resolution passed by at least a 75%
(seventy five percent) majority of all Trustees in office at g special mesting
convened for a purpose of considering such matter, Not less than 21 (twenty
one) days natice shall be given of such meeting and the notice convening the
meeting shall clearly state that the dissolution of the trust and disposal of its

assets will be considered,

16.2 Any resolution {o terminate the trust shall provide for the payment of all costs

involved in the dissolution of the trust and the application of the trust assets.

16.3 On dissolution of the trust, the remaining trust assets, if any, will be transferred
to a similar public benefit organisation which has been approved in terms of
section 30 of the Act.

17. NOTICES AND GENERAL

17.1 Any notice required fo be given in terms of this trust shall be given in writing
and may be given by telex, cablegram, telegraph, email or facsimile, provided
that, in the case of a felex, facsimile or email it is acknowledged as having

been received.

17.2 Each frustee for the time being shall, upon assuming oﬁice, nominate in
writing a street address and a facsimile numbér, if any, at which any notice
required to be given in terms hereof may be given to him or her and may, from

time to time by notice in writing, vary the address to another such address,
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17.3 Any notice to a trustee at the address for the time being nominated by him or
her in terms of 17.2 or at any other address at which the trustee shall have

acknowledged receipt shall be regarded as sufficient notice to that trustee.

AMENDMENT OF TRUST DEED

The provisions of this trust deed may from time to time be amended, altered, varied,
added lo and/or deleted at a meeting of the Trustees, by resolution signed in favour
thereof by 75% (seventy five percent) of the Trustees then in office, and provided that 21
{tweniy one) days notice of such meeling is given in writing to the Trustees, which notice
contains substantially the terms of the amendments so conlemplated. In the evenl of
such an amendment, variation, alterafion, addition and/or deletion being effected, a copy
of all such amendments, alterations, variations, additions and/or detetions shall be
submitied to the Commissioner if the trust has been approved hy the Commissioner as
tax exempt before the date of such resclution, and to the official designated for this
purpose in terms of the Non-Profit Organisation Act in the event the trust is registered as
a Nonprofit Organisation in terms of the Non-Profit Organisation Act 71 of 1897. The
provisions of this trust deed have been formulated on the basis that the commissioner
will grant the trust tax exempt status, and the Trustees’ powers have accordingly been
limited. The Trustees may amend the frust at any time to comply with any requirements

of the commissioner or other relevan! authority.

ACCEPTANCE

The first Trustees, by their signature herato, undertake to discharge their duties in terms
of this trust deed and to carry out the terms and conditions herein contained.

SIGNED BY THE PARTIES ON THE DATE AND AT THE PLACE AS INDICATED ALONGSIDE
THEIR  RESPECTIVE SIGNATURES, THE SIGNATORY WARRANTING HIS/HER
AUTHORITY TO DO SO,

Date / MF}’KCH Sp02  Place CME Towa Signature
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Purpose

The purpose of this policy and associated procedures is to:

1. promote a respectful, safe and inclusive university environment that is free of sexual assault and
sexual harassment;

2. define the process for receiving disclosures and reporting incidents of sexual assault and sexual
harassment;

3, establish a decision-making process that ensures the safety and rights of complainants, meets the
requirements of procedural faimess and holds accountable those who have committed sexual
assault or sexual harassment within the university community against another member of the
university community.

This policy supports the University of South Australia’s {UniSA) commitment to stop and prevent any
form of sexual assault and sexual harassment and describes the expectation that all members of the
UniSA community treat each other with respect, courtesy and consideration. UniSA will take all
reasonable steps to ensure that all members of the university community are aware of this policy and
their responsibilities to act in accordance with its requirements.

Scope

This policy applies to all members of the university community.
This policy extends to all UniSA community premises and includes but is not limited to UniSA’s:

1. campuses;
2. sporting and recreational clubs and facilities to the extent that they fall within the university
community;
managed digital environments;
4. activities and situations related to UniSA business that are not conducted on UniSA's premises,
including but not limited to work and study related activities such as:
s internships, placements and field trips
e conferences
+ student camps
+ student accommodations
e inter-university events
+ parties and other social functions,
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This policy provides a framework for the management of disclosures of sexual assault or sexual
harassment and the pathway for reports of sexual assault or sexual harassment. 1t is inclusive of the
university’s response to reported complaints of sexual assault or sexual harassment made against
UniSA staff members or students. The range of possible outcomes are determined according to
relevant UniSA policies regarding UniSA staff and students.

UniSA understands that a member of the university community may, while carrying out their business
as a staff member or a student, be subjected to sexual assault or sexual harassment by an individual




outside of the university community. In such circumstances, UniSA will provide appropriate support
including reporting options.

If a report is referred to police for sexual assault matters or the Equal Opportunity Commission {EQC)
or to the Australian Human Rights Commission {AHRC) for sexual harassment matters, then the
university will not take any action that will compromise the police investigation or EOC/AHRC
complaint resolution process. While responsibility for prosecuting criminal acts of sexual assault rests
with local police where the offence occurred, the university can take action where there is a breach
of its rules, by-laws, policies and procedures by members of the university community for activities
and situations related to UniSA business.

Definitions

It is to be noted that all terms in this section have been defined for the purposes of this Policy and
Procedures only.

Complaints Assessment Team {CAT) is convened by the Executive Director: People, Talent and Culture
to oversee the management of complaints of sexual assault or sexual harassment made by staff or
against university staff, contractors or third party providers. The composition of the CAT will be
determined by the Executive Director: People, Talent and Culture and will have regard to the specific
report made.

Complaint is a verbal or written communication from a member of the university community who
believes they have experienced sexual assault or sexual harassment, either by a staff member or
student of UniSA, or a third party provider. A complaint may take the form of either disclosure of an
incident of sexual assault or sexual harassment, or a report of an incident of sexual assault or sexual
harassment.

Complainant is a member of the university community who has made a complaint. A complainant
may choose to disclose or report an incident of sexual assault or sexual harassment.

Confidentiality is the principle upheld to ensure that information provided under this policy is only
disclosed to those legitimately involved in resolving the complaint, providing support to a
complainant, or as required by law. Confidentiality must be maintained to:

¢ respect the privacy of individuals;

+ prevent victimisation or defamation of the parties involved; and/or

s facilitate prompt resolution of the complaint.

Consent is the free and voluntary agreement to engage in sexual activity of any kind. Consent is the
act of willingly agreeing to engage in sexual activity and requires that a person is able to freely choose
between two options: yes, and no.

Some examples of where consent is not considered to have been given are:

¢ consent has been expressed or compelled by the words or conduct of a person other than the
complainant;

s the complainant was incapable of consenting to the sexual activity if they were asleep,
unconscious or intoxicated by alcohol or any other substance or combination of substances to
the point of being incapable of giving free and voluntary consent to sexual activity;

o physical force, threats of harm, an express or implied threat to degrade, humiliate, disgrace



or harass the person or some other person; or unlawful detention were used by the
respondent to engage the complainant in sexual activity;

« the respondent induced the complainant to engage in the activity by abusing a position of
trust, power or authority;

o+ the complainant expressed, by words or conduct, a lack of cansent to engage in the sexual
activity;

e the complainant, having previously consented to engage in sexual activity, expresses by words
or conduct, a lack of consent to continue to engage in the sexual activity;

¢ the complainant agreed to engage in sexual activity with a person under a mistaken belief as
to the identity of that person;

o the complainant is mistaken about the nature of the sexual activity (for example the person
may be told that activity of a sexual nature is part of the provision of health care);

+ the respondent was recklessly indifferent as to whether the complainant consented to sexual
activity, or withdrew consent to sexual activity

Disclosure is a form of complaint occurring when a complainant or another person tells someone
about an incident, or a suspected incident, of sexual assault or sexual harassment directed towards
them, or a member of the university community. Disclosing is not the same as reporting but will
enable referral of the complainant to appropriate support and information about their choices and
options with regard to medical, legal and counselling support.

First responder is a member of the university community who, as part of their substantive duties, may
provide appropriate support and information to anyone who has been subjected to sexual assault or
sexual harassment. Alist of first responders is available on the website. UniSA recognises that students
or staff may disclose or report to a member of the university community who is nota designated first
responder. In such instances any member of the university community should support the
complainant in accessing and talking with a trained first responder.

Investigator is an individual tasked with investigating a complaint. The person appointed as an
investigator will be skilled in investigation and any confict of interest will be avoided.

Managers are relevant Pro Vice-Chancellors, Heads of School, Deans, Directors of Research Institutes,
Division Managers {or their equivalent) or Directors of central units.

Natural justice {also called ‘procedural fairness’} is a process that is subject to the following principles:
e all parties must be given an opportunity to present their case;
 therespondent must be provided with notice and information about allegations made against
them and information about their rights to advocacy;
e the respondent must be given a reasonable timeframe within which to respond;
o the decision maker must:
o act fairly and without bias
o declare any conflict of interest
o consider all relevant evidence
o base any decision on evidence that supports it;
e all parties must be informed of the decision relating to the complaint, and the reasons for that
decision.

Report is a form of complaint and occurs when a member of the university community expresses the
desire to formally report an incident of sexual assault or sexual harassment, for the purpose of
initiating an investigation.



Respondent is a member of the university community who has been accused of sexual assault or
sexual harassment.

Students at Risk Committee {SARC) supports identification and case management of students
presenting with risk of harm to self or others. The SARC includes the Deputy Director: Student
Services, Campus Facilities Manager and Manager: Student Wellbeing, who engage Heads of School,
Directors and other Mahagers or their representatives as required.

Sexual assault is an inclusive term used to describe any type of unwanted sexual act inflicted upon a
person that they have not freely and voluntarily consented to, have withdrawn consent to, or occurs
in circumstances where they are incapable of giving free and voluntary consent. It is inclusive of a
variety of unwanted sexual behaviours a person may be subjected to, ranging from activities such as
unwanted sexualised touching through to sexual intercourse without consent. Sexual assault can
include sexual behaviours that involve the use of force, threats, coercion or control towards a person.
Sexual assault typically involves an exploitation of vulnerability, betrayal of trust and the misuse of
positional power.

Sexual harassment is an unwelcome sexual advance or request for sexual favours or conduct of a
sexual nature which makes a person feel offended, humiliated and/or intimidated where a reasonable
person would anticipate that reaction in the circumstances.

Sexual harassment includes, but is not limited to:

s any deliberate and unsolicited sexual comment, the use of overt sexual language, suggestive
or physical contact that creates an uncomfortable learning/working environment for the
recipient and is made by a person who knows, or ought reasonably to know, that such action
is unwelcome;

¢ asexual advance or solicitation made by ane person to another, where the person making the
advance or solicitation knows, or cught reasonably to know, that such action is unwelcome;

e areprisal, or threat of reprisal, for the rejection of a sexual solicitation or advance particularly
where the reprisal is made or threatened by a person in a position to confer, grant or deny a
benefit or advancement to the persan;

o practical jokes of a sexual nature which cause awkwardness or embarrassment;

» displaying and/or distributing pornographic pictures or other offensive material of a sexual
nature, including audio or visual images of an individual through technological devices,
equipment and service;

o unwanted physical contact such as kissing, touching, patting or pinching;

¢ unwelcome sexual remarks, sexual jokes, intrusive sexual questions, sexual innuendoes or
taunting about a person's body, attire, sex, personal or social life;

s sexually explicit emails or text messages;

s requests for sexual favours.

Staff member is an individual employed by UniSA under the university’s Enterprise Agreements,
adjuncts, visiting academics and guest lecturers, whether they are paid or unpaid.

Student is an individual enrolled in an undergraduate, post-graduate, or non-award program with the
university including those on leave or accessing study online.

Student Ombud is the final port of call for students when all other avenues to resolve a matter have
failed. Their role is to act independently and impartially to examine whether all avenues available to
investigate and/or resolve a matter have been explored.



Supervisors are members of the university community who have oversight and/or direction of the
work of staff or students.

Third Party Providers are persons or arganisations contracted to the university to provide teaching
and learning to UniSA students.

Trauma-informed response is a response that demonstrates understanding and recognition of the
impact of trauma, and emphasises physical, psychological and emotional safety, and the importance
of empowerment and choice for those who have experienced sexual assault or sexual harassment.
Trauma-informed responses are inclusive of transparency of processes and policies to build a climate
of trust to enable disclosures. Trauma-informed responses give recognition to the historical and
cultural factors which contribute to the occurrence of sexual assault and sexual harassment, and
identify opportunities for contributing to the prevention of further sexual assault and sexual
harassment by changing the cultural conditions and environment under which it occurred,.

UniSA Equity Contact is a designated role within the university community to assist anyone who has
been subjected to discrimination and/or harassment. Equity contacts provide advice on how the
complaint procedures work, familiarise students and staff with options available to deal with a given
situation, provide support and, if needed, direct the complainant to the refevant point of contact to
initiate the investigation process. Equity Contacts are coordinated through the People, Talent and
Culture Unit.

University community refers to all students and staff in relation to UniSA related conduct.
Unproven complaint refers to a complaint where findings are unsubstantiated.

Victimisation occurs if a person commits, or threatens to commit, an act against a complainant or
respondent, or another person acting in support of a complainant or respondent as a result of that
complaint.

Section | - Policy
1. General Principles

1.1. Sexual assault and sexual harassment are unacceptable forms of behaviour that cause
distress and are detrimental to UniSA’s community, Sexual assault and sexual harassment
erode the rights of the individual, undermine morale and interfere with the safety and
effectiveness of the work and learning environment.

1.2. Fostering a culture that is intolerant of sexual assault and sexual harassment will encourage
respect, safety and inclusion. Effective primary prevention through education and training
to address sexual assault and sexual harassment, along with swift and decisive action when
such behaviour is reported to have occurred, are all vital preventative measures.

1.3.  UniSA recognises that sexual assault and sexual harassment may be experienced by any
person regardless of their sexuality or gender identity. UniSA acknowledges that people
from vulnerable population groups may be subjected to sexual assault or sexual
harassment at higher rates than others. The support provided by the university will be
tailored to complainants’ respective needs.



1.4,

1.5

1.6.

1.7.

1.8.

1.9.

1.10.

1.11.

1.12.

1.13.

1.14.

All members of the university community have a right to expect professional behaviour
from others, and a corresponding responsibility to behave professionally towards others.
All members of the university community have a personal responsibility to comply with,
and demonstrate active commitment to, this policy and reiated procedures.

The Executive Director: Peaple, Talent and Culture {ED: PTC) and the Pro Vice Chancellor:
Student Engagement and Equity (PVC: SEE) have direct responsibility for overseeing the
implementation and monitoring of compliance with this policy and its procedures. All
complaints of sexual assault and sexual harassment are provided to ED: PTC and/or PVC:
SEE depending on if it relates to a student, a staff member, or a visitor on campus.
Information regarding a complaint or investigation will only be shared with persons who
need to know and are required to advise the ED: PTC and/or PVC: SEE.

The Executive Director: People, Talent and Culture and Pro Vice Chancellor: Student
Engagement and Equity are responsible for monitoring and reporting all complaints of
sexual assault and sexual harassment. The reporting will be undertaken in accordance with
Work, Health and Safety requirements and other legislative frameworks.

All members of the university community have a duty to take all reasonable steps to
eliminate sexual assault and sexual harassment undertaken by ar directed towards staff,
students or other members of the university community.,

Complaint processes to support disclosure and reporting of sexual assault and sexual
harassment are intended to be simple, accessible and available through multiple avenues.

in all instances where a complaint has been received, UniSA has a responsibility to take
appropriate action to ensure the safety of the complainant, the university community and
any identified third party. Consequently, early reporting of complaints is encouraged as it
enables access to more effective support and investigation.

Complaint resolution procedures aim to be trauma-informed, and will be conducted in
accordance with the principles of natural justice. All information concerning sexual assault
and sexual harassment will be treated in confidence as far as possible and unnecessary
disclosure may give rise to disciplinary action. Information will only be shared on a need to
know basis in order for the appropriate supports to be put in place to address the
complaint or to comply with legal obligations.

Confidentiality and information privacy will be upheld, in accordance with legislative
requirements and UniSA’s policies and procedures.

Action may be taken against anyone who victimises or retaliates against a complainant or
a respondent, or a support person of either a complainant or a respondent.

Nothing in this policy detracts from the provisions contained in relevant UniSA statutes,
industrial instruments and by-laws, and any action arising from a complaint will be
implemented in accordance with these statutes, industrial instruments and by-laws where
applicable,

A person has the right to lodge a complaint with an external body at any point. Where this
occurs, UniSA may take further action in response to the complaint following (or, provided
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that it does not compromise the external body’s investigation, in parallel with) the external
body’s determination.

1.15. Under the Children and Young Peopie (Safety) Act 2017 the university is reguired to make
a mandatory report to the Child Abuse Report Line in relation to complaints of sexual
assault which have occurred within South Australia where the complainant is aged under
18.

2. UniSA’s response to complaints of sexual assault and sexual harassment

2.1 UniSA’s response to complaints about sexual assault and sexual harassment will be based
on the following principles:

a)  All members of the university community are entitled to make a complaint.

b} Complaints can be made to the first responders, through the web portal or by
contacting the Counsellor and Training Coordinator (Sexual Assault and Sexual
Harassment). Anonymous complaints can be submitted through the web portal.

¢) A complaint may take the form of a disclosure of sexual assault or sexual harassment,
or may lead to a report of sexual assault or sexual harassment. The university will
support a complainant by ensuring that they understand the options available to them
when pursuing their complaint.

d) Safetyis of paramount importance and will be the focus of any immediate actions.

e) Actions will vary depending on the circumstances of the complaint, and whether the
complainant wishes to disclose or to report the incident. [n the case of anonymous
complaints, it may not be possible for an investigation to be initiated for reasons of
procedural fairness and natural justice.

f)  Individuals who make, or who are the subject of a complaint, will be treated fairly and
in a supportive manner.

g} Complaints submitted through the web portal will be acknowledged within a
reasonable timeframe.

hy When a compiainant reports an incident of sexual assault or sexual harassment, an
investigation will be initiated within a reasonable timeframe.

i} Investigation procedures will adhere to the principles of natural justice and will be
undertaken by a person with relevant expertise.

3, Outcomes of complaints of sexual assault and sexual harassment

3.1 There are five potential outcomes arising from a complaint about an incident of sexual
assault or sexual harassment. One or more of the following outcomes may apply:

a) referral to a specialised counselling and medical service {such as Yarrow Place Rape
and Sexual Assault Service) or UniSA support person such as the Counsellor and
Training Coordinator (Sexual Harassment and Sexual Assault) or other member of the
Student Engagement Unit Counselling Team; and/or

b) potential disciplinary action for the respondent such as suspension, expulsion or
program leave (if they are a student), or counselling and/or disciplinary action {if they
are a staff member); and/or

¢) identification of any changes in university policies, procedures, training or contractual
arrangements; and/or

d) police investigation and possible prosecution via the relevant criminal justice system



in the state, territory or country where the sexual assault took place for sexual assault
offences. Complaints of sexual harassment may result in further investigation or
conciliation, as determined by the EOC or AHRC.

e} Where there is an unproven complaint, no action.

4. Review Mechanisms

4.1

4.2

Where the complainant is a student and is dissatisfied with the management of the
complaint they can contact the UniSA Student Ombud, or in the event of dissatisfaction
with the outcome, they can refer to the State Ombudsman,

Where the complainant is a staff member and is dissatisfied with a decision or act of the
university they should refer to the provisions listed in Staff Appeals Policy (HR-6.4}).

Section Il — Responsibilities

5. Responsibilities and/or authorities

51

5.2

53

5.4

55

5.6

All members of the university community are responsible for contributing to and
maintaining a harassment-free environment.

Under the Children and Young People (Safety) Act 2017, all employees of the university are
required to make a mandatory report where a member of the university community within
South Australia under the age of 18, is at risk of harm or abuse.

Any member of the university community who is approached by someone wishing to
discuss a possible instance of sexual assault or sexual harassment should support that
person in accessing and talking with a trained first responder.

All members of the university community must respect the rights of both the complainant
and respondent in line with natural justice.

Staff who provide or access information relating to any complaint are responsible for
ensuring that appropriate confidentiality is maintained.

Responsibilities of Managers and Supervisors

5.6.1 Managers and Supervisors are responsible for understanding relevant legislative
requirements and for making every effort to ensure that the workplace and study
environment is respectful, safe and free from sexual assault and sexual
harassment. Managers and Supervisars are accountable for the effective
functioning of their workplace and this includes taking reasonable steps to
eliminate instances of sexual assault and sexual harassment.

5.6.2 Managers and Supervisors are expected to familiarise themselves with this policy
and the processes it supports, and are required to:
a) ensure that staff members in their area, and anyone they may engage to
provide a service for UniSA, are aware of this policy;
b) reinforce that sexual assault and sexual harassment will not be tolerated;
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¢) arrange and/or support staff development initiatives to raise awareness of
respectful behaviour and the procedures for dealing with sexual assault or
sexual harassment;

d) provide a model of behaviour and conduct in line with the principles of this
policy;

e) participate in an investigation when required; and

f} take prompt and responsible action in response to any complaint of
victimisation.

5.6.3 Ininstances where a Manager/Supervisor considers that they may have observed
behaviour that could constitute sexual assault or sexual harassment, they are
required to take reasonable steps to stop it or to prevent it from happening again.
This may include advising the person{s) involved that the behaviour could give
offence and that the behaviour should cease immediately. Subsequent behaviour
will be monitored and further action may be taken in accordance with this policy
should the behaviour continue.

56.4 |If a Manager/Supervisor is made aware by a third party that they consider that
sexual assault or sexual harassment may be occurring in their area of responsibility
they should observe and monitor the area and/or seek further advice from a first
responder as detailed in 5.7 below.

5.7  First responders

The following UniSA staff roles have a responsibility as a first responder to report an
incident of sexual assault or sexual harassment:

a) Specifically trained counselling staff can provide psychological and emotional support,
assist with safety planning and make referrals to other services, including medical
services.

b) Student Counsellors, the Counsellor and Training Coordinator (Sexual Harassment and
Sexual Assault), Access and Inclusion Advisors, Security staff, and UniSA Equity
Contacts are equipped to receive complaints from students about incidents of sexual
assault or sexual harassment.

c) Manager Business Partnerships {People, Talent and Culture}, Security staff and UniSA
Equity Contacts can receive complaints by staff members in refation to incidents of
sexual assault and sexual harassment.

d} Executive Director: People, Talent and Culture,Pro Vice Chancellor : Student
Engagement and Equity and the Chair of the Students at Risk Committee are equipped
to ensure that an investigation is warranted based on a referral from a first responder
and that due process is followed when investigating complaints under the Sexual
Assault and Sexual Harassment Policy. They will also communicate outcomes of
investigations, and outline review or grievance mechanisms.

Section 1l - Procedures
6. Disclosing, reporting and investigating sexual assault and sexual harassment
6.1 Making a disclosure

Disclosure is one type of complaint that can be made about an incident of sexual assault or
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6.2

6.3

6.4

sexual harassment. It is important to note that making a disclosure will not start an
investigation. A complainant must choose to report an incident of sexual assault or sexual
harassment before an investigation can begin.

A complainant can disclose an incident of sexual assault or sexual harassment without the
details being shared with any other person, including the member of the university
community who has inflicted the alleged sexual assault or sexual harassment. However, in
all instances, UniSA has a responsibility to do the following:

¢ take any action to ensure the safety of the complainant, the university community and
any identified third party; and

« make a mandatory report of suspicion of sexual assault or sexual harassment occurring
to any member of the university community under the age of 18 under the Children
and Young People (Safety) Act 2017,

Those who have been subjected to sexual assault or sexual harassment are encouraged to
seek support as soon as they are able to do so. While they are encouraged to ultimately
report the incident in order to allow it to be investigated, disclosure asa first {or only) step,
will enable support to be provided.

Process for disclosing

6.2.1 The complainant may choose to confide in any other member of the university
community in relation to an incident of sexual assault or sexual harassment.

6.2.2 if the latter is not a first responder, as specified in this policy, the person should
support the complainant in accessing and talking with a trained first responder.

6.2.3 Once the complainant has disclosed to a first responder, the first responder will:
a} provide referral to the appropriate support services including contact
information;
b} provide assistance with making a report to the university if the complainant
chooses to do so; or
¢) document disclosures they receive by using the web portai on the university’s
website.

Making a report

A complainant may decide to report an incident of sexual assault or sexual harassment. A
complainant may disclose an incident of sexual assault and sexual harassmentto a member
of the university community, then decide to make a report. Alternatively, a complainant
may choose to report an incident, without separately making a disclosure. Reporting an
incident of sexual assault or sexual harassment will initiate an investigation within UniSA.

Where a member of the university community receives a disclosure of sexual assauit or
sexual harassment they must relay this information to a first responder as soon as possible.
The member of the university community must respect and maintain confidentiality of the
parties involved.

Process for reporting (flowcharts attached in Appendix 1)



6.4.1

6.4.2

6.43

6.4.4

6.4.5

6.4.6

A member of the university community may report an incident of sexual assault or
sexual harassment by raising it with a first responder. The complainant could also
report the incident directly by using the web portal on the university’s website. The
report via this portal will be provided directly to the Executive Director: People,
Talent and Culture or Pro Vice Chancellor: Student Engagement and Equity.

If the complainant makes a report to a first responder they wilk:

a) provide referral to the appropriate support services including contact
information;

b) refer the matter to the Executive Director: Peaple, Talent and Culture or Pro
Vice Chancellor: Student Engagement and Equity, as appropriate, to receive
the report and enable an investigation to be initiated; and

¢) support the complainant in reporting the incident to the police if the
complainant chooses to do so.

An investigation will be undertaken, following the principles of natural justice, ina
manner that is respectful to both the complainant and the respondent. The
importance of confidentially will be reinforced to the complainant, the respondent
and any support people for both parties.

d) If the respondent is a student, the report will be referred to the Pro Vice
Chancellor: Student Engagement & Equity to initiate an investigation.

e} If the respondent is a staff member or is engaged by UniSA under any other
contractual arrangement, the repart will be referred to the Executive Director:
People, Talent and Culture to initiate an investigation or appropriate
response.

Respondents will be provided with details of the complaint made against them,
and will be given 10 working days, or such other time specified by the Executive
Director: People, Talent or Culture or Pro Vice Chanceilor: Student Engagement
and Equity, to consider and provide a response to the complaint.

Where facts differ between the details provided by the complainant and the
response provided by the respondent, witnesses may also be interviewed as a part
of the investigation. Information will not be unnecessarily disclosed to witnesses,
and the importance of confidentiality will be reinforced.

information gathered during the investigation will be documented by the
investigator and a report will be prepared. The decision about any action required
arising from the outcome of the investigation will be made by:

a) the Pro Vice Chancellor: Student Engagement & Equity if the respondent is a

student; or

b) the Executive Director: People, Talent and Culture if the respondent is a staff
member; or

c) the Managers or Supervisors of the relevant area(s), for any other contractual
arrangements.

Where it is determined that a complaint is substantiated, UniSA will decide upon
the appropriate disciplinary actions aligned with:
a) appropriate bylaws and statutes, if the respondent is a student;
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b) the relevant enterprise agreement if the respondent is a staff member, or the
relevant contract if the respondent has been engaged by the university under
any other contractual arrangement.

7. Where the matter is reported to police

If the matter has been reported to police, the university will not take any action that may
compromise the police investigation or subsequent proceedings. UniSA will continue to make
support resources available during this period. UniSA may take other interim measures to
safeguard the complainant, respondent and other members of the university community
following consultation with police.

On completion of the police investigation, the university may undertake appropriate actions in
alignment with its policies, code of conduct and bylaws.

8. Where a complaint relates to a third-party provider

If the respondent is affiliated with a third-party provider, UniSA will continue to support the
complainant by providing access to university resources. The university will also ensure that the
complainant is familiar with the reporting options and avenues available to thern both within and
outside the university.

9. Where a witness or ohserver reports a complaint

If a member of the university community or any other person becomes aware or has observed an
incident of sexual assault or sexual harassment they may make a complaint to UniSA or the police,
however, they will need the consent of the person who has experienced the incident prior to
making a report. It is important to ensure as much as possible that the person who has
experienced the incident feels in control of the complaints process, as they may be required to
actively participate in the process.

The university has a duty of care to ensure the safety of the broader university community and
may need to take action in order to achieve this, including situations where a complainant may
not wish to actively participate in a formal complaints process.

10. Right to withdraw a complaint

A complainant has the right to withdraw a complaint at any stage of the process. However, UniSA
may continue to act on the complaint to ensure the safety of the complainant and members of
the university community.




Appendix 1~ Disclosing or Reporting an incident of sexual assault and sexual harassment

A. Process for disclosing and reporting {Students)

Are you a student?
Huve you been sexually harossed or sexually assaulted?
You may disclose or report the incident to the University and/or External contacts aslisted below.

Complainantwishes to report an indideat ‘ v Complainant wishes to disclase o reportan incident
- i

¥

Rape and Sexyal Assault Reaorting Options: . U - S Yo

H Disclase 0z Report the incident online { Contact a First Responder |
Reports of sexuat assault can be made to any [ocal police I i
station in Sout h Australia, The Victlm Management i

% L
Accessweb portal on the UniSA website i { Provide rights/resources/ontions and determine interim
B . ! i N
Section of the Special Crime Investigation Granch, SAPOL htep oL unisa eduau/students/student-support-services/ | measures needed ta suppori the comphainant disclosing
{Ph. (08} 8172 5555} can give advice about police reporting | ing-at-unisaf 1-assayit-and-hay. ! of teperting an kncident af sexvat assault or sextat

optlans for any sexualassaults that have occurred 1. harassment.
elsewhere in Australia or in another country. | - i
I i
For more detailed information regarding legal options 22 - S
following a sexual assault please see the Yarrow Place g Complainant - Complainant
.

Rape and Sexual Assault Service website: https/f . Proceed with online report? . ! . Proceed with report?

vy sahealth sa.gov.au/wps/wem/con nect/ - e

pieblicscontent/sa+health+internat/healthHopics/
/

heatth+eonditionstpr andet y
rapa+ and+sexualrasault! ‘],
legal following: lagsault /" Complainant —
. Procead with o .
B o - Ka
Sexuat Harassment Reporting Optians: . onine

Reports of sexual harassment which have eccurred within
South Australia can be mads ke the Equal Opportunity
Commission Ph. (08} 8207 1977, For details of the
deffiitings of sexual harassment and the process for
making complaints vidt the website: hitpe /f

e0€.53.20v aufwhat-discrimination/types-discri ion/
seadal-harassment

Reports of sexual harassment which have occurred in
other states or territories within Australia can be mada fo
the Australian Human Rights Commisslon. For more
infarmation visit the website : hitps:/f
waayv humanrights gov.aufous warkfse:
guides fsexvak-harassment

discrimination

PYC: Student Engagement and Equity
Assess the complaint and detarmine Ihvestigative appraach [ie.
internal or externat), and any Inleriom measures needed. Student at |
Risk Commitias {SARC) will be assembled as required,

Exerutive Director: People, Talent and Cofture
Assass the complsing and determine Investigative approach (i.e.
Intarnal or external) 2nd ahy lhterit measures needed.
Complaints Assessment Team [CAT)will be assembled as raquired. |

I investlgation undertaken. ‘ investigation undertaken.

|
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‘ findings are ieported ta PVt Student Engagement and Equity.

| Findings are repor ted to Executive Dlrector: Paople, Taleniand

! Cukate.
| ' ]
]
i !
— o Y . s Y. i
i PYC: Student Engagement and Equily determine and approve nex Executive D ector: Peaple, Talent and Cultute determine next steps|

steps based on findngs.

based on findings.

H
, J

Steps laken based on findings.

Please note:

\Where a complalnant is under 18 yaars of sge:

For sexizal assault that has peeurred within South Australla: the University is
required ta make a notilication to the Child Abuse fepart Line {CARL)an 13 14
7R orvis the online reparting aption hktps://imy famlies sa gov.aufiDMProv/
{anding.htm]

Where a complainant relates to third party providers:

A complaints relating to "third party providers’ wil be investigated in
accordance with Unlversity contract management procedures. Any breach of
contract may result in penakies, canceliation or other sanctians to the third
party, inchading raferral to the pofice.




Appendix 1 — Disclosing or Reporting an incident of sexual assault and sexual harassment

B. Process for disclosing and reporting (Staff}

Are you a member of staff?
Have you been sexually harossed or sexuafly assaufted?

You may report the incident to the University and/or External contacts as listed below,

H Comptainant wishes ta report an incident

Complainantwlshes 1o disclose or reportan in<ident

i

I
¥

Rape apd Seg. ual Assault Reporting Optiens:

Reports of sexual assavitcan bamade 1o any local police

station in South Australia. The Vicim Management http:ff),

Disclose ar Report the ncident online Cantact a First Responder

Accessweb portal on the UniSA website

unka.edu.au/students/student-support-services/

Provide rightsfrescurces/options and determine interim :
measures needed to support the complainant disclosing

wellbeing-at-uniafsexual-assault-and} {73

Section of the Special Crime Investigation Branch, SAPOL i
(Ph. {D8) 8172 5555} can give advice about pallca repuiting

or reporting an incident of sexval assault or sexual

aptions for any sexual assaults that have occurred
elsewhure T Australia or in another countey,

For mare detailed infarmatian regarding ieg?! options i
fallowing a sexual assaultplease see the Yarrow Phce
Rape and Sexual Assault Service websites hitpff
wvpw sahgalth.sa.gov.aufvy

publict content/sa+health +intemet/healthttopics/
healths conditions +preventiantandsirestmenty
[apetandtsexyslrassavit/

legaitoptionsfoll sexuahassault o

Sexual Harassmesnt Rej Dptians:
Aeports of sexual harassment which have occurred within
Seuth Australia can be made to the Equal Opportunity
Commission Ph. (08) 8207 1977. For detzils of the
defiritions of sexual harassment and the process for
making complaints visit the website: https:
20r.s8.gov.aufwhat-diserimination v discrl
arassment

Reparts of sexual harassment which have occerred in
other states or territories within Austrata can bemade to
the Australian Human Rights Commission. For more
information visk the websie : hitps://

A, iphts.pov.aufour-werkfsex-discrimipation/

guides/sexual-harassment

Please note:

/ Cnmplaina;;t "
Pracead with i S S
., onfine disclosure? -

hardssment.

L ¥

Complalaant '\\ . Complainant
N Proceed with report?

Proceed with online repart?

,

Executive Diractor: Peaple, Talent and Culture 1
! Assess the comphint and determine investigative approach (Le.
| internal or external) and any interim measures needed.
H Complaints Assessment Team [CAT} will be assembled as required.

‘ Investigation undertaken.

! Findings are reported to Executive Directon People, Takntand
i Culture,

!
X

Executive Director: People, Talent and Culture determines next
steps based on findings.

|

Stepsiaken based on findings.

Wharea lainant Is under 18 years of age:

Fer sexual assault that has occurred within South Australia: the University s
required te make a nollfication to the Chifd Abuse Repert Line [CARE] on 13 14
78 or via the online reporting option https:/fmy.f: a.pov.aufIDMProv/
landing ltm}

Where a_ complainant relates to third party praviders:

All complaints relating to ‘1hitd party providers” wil be mvestigeted in
accordance with University contract management procedures. Any braach of
contract may result in penalties, cancellation or other sanctions to the third
party, including refereal to the police.
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UNIVERSITY OF MASSACHUSETTS AMHERST
SEXUAL HARASSMENT POLICY AND PROCEDURES
(Doc. T92-037)

POLICY

The University of Massachusetts is committed to providing faculty, staff and students with an
environment where they may pursue their careers or studies without being sexually harassed. Sexual
harassment of or by any member of the University community is unacceptable and wili not be
tolerated. It is illegal and constitutes a violation of Title VII of the Civil Rights Act of 1964, Title
X ofthe Education Amendments of 1972, and Massachusetts G.L.c.151B and 151C.

For the purposes of this policy, it is defined as follows:

Unwelcome sexual advances, requests for sexual favers, and other verbal or physical conduct of
a sexual nature constitute sexual harassment when: 1) submission to or rejection of such conduct
is made either explicitly or implicitly a term or condition of an individual’s employment or
academic work; or 2) submission to or rejection of such conduct by an individual is used as the
basis for employment or academic decisions affecting such individual; or 3) such conduct has the
purpose or effect of unreasonably interfering with an individual’s performance or creating an
intimidating, hostile or sexually offensive working or academic environment.

Examples of sexual harassment include, but are not limited to the following:

o repeated unwanted sexual flirtations, advances or propositions;

e continued or repeated verbal abuse or innuendo of a sexual nature;

s uninvited physical contact such as touching, hugging, patting, brushing, or pinching;

¢ verbal comments of a sexual nature about an individual’s body or sexual terms used to
describe and individual;

e display of pictures, posters or cartoons that a reasonable person would find offensive or
sexually suggestive;

e continued or repeated jokes, language, epithets or remarks of a sexual nature;

» prolonged staring or leering

» making obscene gestures or suggestive or insulting sounds;

e demand for sexual favors accompanied by an implied or overt threat concerning an

individual’s employment or academic status or promises of preferential treatment;
s incident exposure.

In determining whether an alleged incident constitutes sexual harassment, those entrusted with
administering this policy will look at the totality of the circumstances, such as the nature of the
sexual advances and the context in which the alleged incidents occurred. The final decision regarding
a suitable penalty will be made from the finding of fact on a case-by-case basis and from any record
of previous sexual harassment by the Respondent.

The Equal Opportunity and Diversity Office, 305 Whitmore Building (413-545-3464) will be
responsible for administering this policy and its procedures. The Associate Chancellor of Equal
Opportunity and Diversity or his/her designee will serve as Chair of the Sexual Harassment Board (see
Section VITLA for a description of this Board and its responsibilities). The Equal Opportunity and
Divetsity Office, in concert with the Chancellor, the Deputy Chancellor, and Vice Chancellors will
see that all supervisors on the Amherst campus receive information and training concerning sexual
harassment and the responsibilities of supervisors when complaints are received.



L PURPOSE AND SCOPE

This grievance procedure is intended to provide a fair, prompt and reliable determination about
whether the University’s sexual harassment policy has been violated. Anyone who, at the time of
the afleged harassment, was either employed by or enrolled at the University of Massachusetts
Amherst may file a complaint alleging violation of this policy. Specific procedures for compliant
processing will be determined consistent with the exceptions noted in the last paragraph of this
section. No University employee or student is exempt from the jurisdiction of this policy.

In most instances, complaints will be initiated by the target of the alleged harassment. However, the
University reserves the right to initiate a formal grievance (or to continue processing a complaint
even after a request to withdraw has been submitted by the Complainant in accordance with Section
IV} when, in the opinion of the Chair of the Sexual Harassment Board, it is appropriate to do so. In
such instances the Chair of the Sexual Harassment Board, in consultation with the Chancellor, will
designate who will present the University’s case.

As in any grievance procedure justice requires that the legal rights, as well as the right to academic
freedom, of the Complainant and the Respondent be fully assured. The University will make every
effort to protect these rights and will knowingly undertake no action that threatens or compromises
them. Notwithstanding, nothing in these procedures is intended to prevent the University
administration from taking appropriate interim measures to protect one or more of the parties until
such time final adjudication regarding the complaint has been reached.

This procedure is not intended to impair ot limit the right of anyone to seek a remedy available
under state or federal jaw. A complainant may file a complaint with an external agency to meet
state and federal agency deadlines without jeopardizing his or her right to a University hearing (see
Section XI). Upon official notification that an individual has filed with an external agency, the
University will inquire if the Complainant wishes to continue with the internal grievance process.
Should the Complainant seek to discontinue the internal process, the University will nonetheless
continue to fact find and take appropriate measures.

If the Respondent is a member of the Chancellor’s staff, the Deputy Chancellor will serve the role
described for the Respondent’s Vice Chancellor in this procedure. If the Respondent is the Deputy
Chanceilor, the Chancellor will serve the role described for the Respondent’s Vice Chancellor. If the
Respondent is the Chancellor, the matter shall be referred to the President’s Office. [Note: Inall
instances throughout this document where the term Vice Chancellor is used, it will be understood that
the term also refers to the Deputy Chancellor or Chancellor, whichever is appropriate.]

When the Respondent in a formal grievance is an undergraduate student, the complainant should
contact the Dean of Students Office, 227 Whitmore Building (413-545-2684); all such complaints
will be handled in accordance with procedures as described in the Code of Student Conduct. When the
Respondent is a graduate student, the Complainant will be referred to the Dean of the Graduate
School {or his or her designee), 514 Goodell Building (413-545-5271) who has analogous procedures.
(In instances in which a Respondent is both a student and an employee, the Chair of the Sexual
Harassment Board shall review the circumstances of the case and determine which grievance
procedure is appropriate).
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I1. CONFIDENTIALITY

All parties involved in any aspect of this process will act at all times to preserve the confidentiality
of these proceedings. Information will be shared with those individuals who have a legitimate and
operational need to be informed, and to the extent that it is necessary to maintain the effectiveness
of this process. Individuals found to have violated the confidentiality of this process may be subject
to disciplinary proceedings consistent with the provisions of their coliective bargaining agreement or
other applicable administrative rules and regulations.

IIL. DEADLINES

A Complainant will have twelve months following an incident to initiatc a complaint under this
policy and procedures unless he or she can show good reason for having that deadline waived.
Requests for exceptions to the filing deadline must be made in writing to the Chair of the Sexual
Harassment Board who will render a decision in writing following his or her review of the request.
Legal Counsel may be consulted in making this determination.

In some instances, particularly when a pattern of behavior is the subject of the complaint, supporting
evidence may include reports of behavior that occurred outside of the twelve month filing deadline.
Such evidence is not subject to the exception requirement.

Failure to meet any of the deadlines stipulated in this procedure will not result in a decision by default
or prevent the process from continuing.

Iv. REQUIREMENTS FOR PARTICIPATION AND WITHDRAWALS

If a Respondent fails to answer a charge or to participate in this process, the Chair of the Sexual
Harassment Board will notify his or her Vice Chancellor of that fact. Failure to respond to a claim or
to appear at a hearing will be considered a breach of responsibility and could result in disciplinary
action. Furthermore, a Respondent will not prevent this process from proceeding by his or her
silence or absence; failure to appear may result in the hearing proceeding solely on the basis of the
Complainant’s testimony and evidence.

A complainant may request to withdraw a formal grievance after it has been filed by submitting
written reasons for the withdrawal to the Chair of the Sexual Harassment Board. The Respondent
must provide written agreement to the withdrawal before the charges are dropped. A Respondent
g who does not agree to the withdrawal request must provide written reasons to the Chair of the Sexual
| Harassment Board who, after consultation with appropriate administrators including, where
: necessary, legal counsel, will issue a written determination to the parties regarding the status of the
claim. A complainant may not interrupt the process simply by failing to appear at the hearing or
other required meetings. Failure to appear may result in the hearing proceeding solely on the basis of
the Respondent’s testimony and evidence.

None of the above actions should be construed to impinge upon the right of the University to initiate
or continue a claim in spite of a request to withdraw when, in the opinion of the Chair of the Sexual
3 Harassment Board, the aflegations are sufficiently egregious to merit further action on the part of the
University., The alleged victim will be relied upon to serve as a witness under these circumstances.
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V. RETALIATION

No individual shall be retaliated or discriminated against for participating in these procedures. Any
act of retaliation directed against person(s) participating in these procedures is illegal. Complaints of
retaliation should be addressed to the Associate Vice Chancellor for Equal Opportunity and Diversity
who will determine the appropriate action.

V1. PENALTIES

The penalties for those found to have violated this policy may include, but will not be fimited to, any
one or combination of the following: verbal admonition, written warning placed in the personnel file,
probation, suspension without pay, demotion, removal from administrative duties, or dismissal. Any
disciplinary measures imposed will be consistent with applicable union contractual provisions.

VII.  FILING SEXUAL HARASSMENT COMPLAINTS

The University recognizes that it has a responsibility to provide a procedure for rapid and equitable
resolution of all sexual harassment complaints. In many instances, resolution can be reached without
the need for formal measures. The goal in all instances is to ensure that inappropriate and offensive
behavior is stopped. To assist Complainants in resolving sexual harassment complaints, the
University has established both informal and formal procedures, and has identified a well trained cadre
of individuals, “Complaint Handlers”, {see Appendix A} who can advise parties of appropriate
options and procedures. In addition, the University’s Equal Opportunity and Diversity Office
(EO&D) can provide the names of volunteers from the University community who are willing to
serve as “Support and Referral Contacts” (see Appendix B); Support and Referral contacts, who can
serve the needs of either Complainants or Respondents, are available to accompany participants to
meetings or formal hearings and provide support throughout the process.

VILA, INITIATING A COMPLAINT

Complainants may initially consult with a Support and Referral Contact (see Appendix B) who can
provide information about the complaint handling system and options available for resolution.
Individuals may alternatively initiate discussions regarding a potential complaint directly with their
departmental supervisor; department head or chair; or similarly situated administrator with line
authority (these individuals may collectively be referred to as “Complaint Handlers”; see Appendix A
of this document); or Complainants may directly contact the Equal Opportunity and Diversity Office
(EO&D). [Note: The Appendices referred to in this paragraph will be updated annually and widely
published.] All of the above-named individuals can provide advice regarding available options and
procedures, and assist in determining how to proceed with the complaint (i.e. informally or
formally).

The Complaint Handler (initial intake person as identified in the preceding paragraph) will assess the
matter; determine what immediate action must be taken; and advise the Complainant about how to
proceed — informally, using one of the methods described in Section VILB.I-3 or formally, using the
methods deseribed in Section VIL.C and VIIL

The Complaint Handler may also consult with the Chair of the Sexual Hatrassment Board to
determine the appropriateness of proceeding under these procedures. The Chair of the Sexual
Harassment Board has the authority to discontinue processing a complaint. This decision is final and
not subject to appeal.

4.
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The Complaint Handler, in consultation with the Chair of the Sexual Harassment Board, will identify
the appropriate fact finding mechanism. Fact-finding will be done either internally (by a University
staff member) or externally {by a person whose services will be retained specifically for this purpose).
When fact-finding results in a written report, this will be forwarded to the Chair of the Sexual
Harassment Board and may later be introduced into the record during a formal hearing process.

Complaint Handlers must file a written report of all complaints, regardless of their disposition, with
the Equal Opportunity and Diversity Office who will maintain a record of all informal complaints
and formal grievances. Such record will include Compiainants’ and Respondents’ names and the
outcome of proceeding, including sanctions imposed if any. At the end of every academic year the
EO&D Office will prepare an annual report of statistics and relevant commentary for the
Chancellor. The annual report will be available to faculty, staff and students upon written request to
the Equal Opportunity and Diversity Office. The annual report will not contain names, but may
contain other relevant statistical data including, but not limited to, status of the parties (e.g.
undergraduate or graduate student; classified or professional staff; or faculty); department or other
campus affiliation; nature of the complaint; and outcome.

VILB. INFORMAL RESOLUTION

In some circumstances informal resolution of a complaint prior to or instead of initiating the formal
process may be more satisfactory than directly proceeding to a formal grievance. Informal
resolution options include, but are not limited to, self-help; consultation and action at the
department level; or mediation through the Ombuds Office.

Further information regarding the informal resolution process may be obtained from Support and
Referral Contacts (see Appendix B); Complaint Handlers (see Appendix A); or by contacting the
Equal Opportunity and Diversity Office (EO&D).

VILB.1. SELF HELP

The goal in any compliant process is to stop the harassing behavior. If a Complainant believes they
are experiencing inappropriate conduct and feels they can comfortably confront the individual
responsible for the inappropriate conduct, they may do the following:

confront the person(s) promptly;

inform the person{s) that the conduct offends, intimidates, or embarrasses them;
describe how this behavior is affecting them;

request the behavior stop immediately.

[t is helpful to have such a conversation with a witness present who can corroborate the exchange. If
this is not possible or practical, the Complainant may write a letter incorporating the above points
and give it to the person in front of a witness. The Complainant should retain a copy of this letter.

in all instances, the Complainant should document the event(s), including dates, times, places and
withesses.

If this action fails to provide the Complainant with the appropriate relief, or as an alternative to
using this approach, the measures described below may be considered.

VILB.2, CONSULTATION AND ACTION AT THE DEPARTMENT LEVEL

When the Complainant cannot comfortably and directly confront the person who is being offensive,

ot the behavior has continued in spite of direct confrontation, it is advisable to report the behavior
-5
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to someone in a position of authority who can intervene. Such persons include an immediate
supervisor, department head or chair, or similarly situated supervisory personnel (see Section VILA).

VILB.3. MEDIATION

It is sometimes the case that the issue under contention can be resolved through mediation. The
Ombuds Office, located in Room 809, Campus Center, is available to provide mediation services.
The Ombuds Office is also prepared to provide referrals for more formal measures when
circumstances warrant it.

VII.C. FORMAL RESOLUTION (FILING A FORMAL GRIEVANCE)

Complainants who are dissatisfied with or do not wish to utilize informal resolution should consult
directly with the EO&D Office to determine the appropriateness of filing a formal grievance.
Although informal resolution attempts are not required prior to filing a formal grievance, they are
nonetheless encouraged.

Any individual who chooses to file a formal sexual harassment grievance may do so immediately
following the incident giving rise to the complaint, or following efforts to reach an informal
settlement. In no event will it be filed greater than twelve months following the incident which gave
rise to the complaint unless the provision of Section 11T have been met. Staff from the EO&D
Office will initially meet with the Complainant to assess the complaint, including the appropriateness
of the complaint being filed under this Policy and Procedures; University Legal Counsel may be
consulted on this subject {(see Section VII.A). The EO&D Office will then advise the Complainant of
apptopriate next steps and will identify a fact-finder if one has not already been appointed.

Vvili. FORMAL GRIEVANCE PROCEDURE

Following appropriate initial consultation with the EO&D Office, the grievance must be submitted in
writing on an official grievance form (obtainable from the FO&D Office}; it must state clearly and
concisely the Complainant’s description of the incident; it may also indicate any remedy sought.
The complaint must be signed and dated by the Complainant. The EO&D Office will provide the
Respondent with a copy of the compliant in a timely manner. A copy of the complaint witl also be
sent to the Respondent’s Vice Chancellor.

Prior to their participation in a hearing, the Chair of the Sexual Harassment Board will meet with
each Hearing Panel to review sexual harassment issues and the hearing procedures.

Before the hearing is convened, the parties will receive written notification of the Panel’s
appointment from the Chair of the Sexual Harassment Board. Each party to the proceeding will
have the right to object to the appointment of any panel member on the grounds that that
member’s participation wouid jeopardize the party’s right to a fair and reliable hearing.  All
objections must be submitted in writing to the Chair of the Sexual Harassment Board. The Chair of
the Sexual Harassment Board will determine whether objections have merit; will judge whether a
panel membet will be seated; and will notify the objecting party in writing. This decision will be final.

The Hearing Panel will hear testimony and consider evidence related to the complaint, including the
written findings of fact as prepared by the fact-finder. (These findings will be provided to the Panel
along with copies of the complaint and the response prior to the hearing). The Panel will, on the
basis of all information and testimony before them, make a determination about whether the
University Policy on Sexual Harassment has been violated and, if so, will submit a recommendation
for appropriate penalty and relief to the Chair of the Sexual Harassment Board. The Chair will
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review the Panel’s recommendation and forward it, along with appropriate commentary, to the
Respondent’s Vice Chancellor.

Duties and Powers of the Presiding Office and the Hearing Panel

The Presiding Officer will:

b

2.

3.

ensure an orderly presentation of all evidence;
ensure that the proceedings are accurately recorded; and

see that a fair and impartial decision based on the issues and evidence presented at the hearing is
issued by the Hearing Panel.

The Hearing Panel will:

1.

(W8]

define issues of contention;
conduct a fait and impartial hearing which ensures the rights of all parties involved;

receive and consider all relevant evidence which reasonable people customarily rety upon in the
conduct of serious business;

ensure that the Complainant and Respondent have full opportunity to present their positions and
to present witnesses and evidence which support their positions; further, the Hearing Panel, based
upon their review of the case prior to the hearing, may also name individuals to appear as
witnesses;

ask relevant questions of the Complainant, Respondent, and witnesses to elicit information which
may assist the Hearing Panel in making a decision; members of the University community have a
responsibility to fully cooperate with this process;

continue the hearing to a subsequent date if necessary to permit either party or the Panel to
produce additional evidence, witnesses, or other relevant materials;

change the date, time or place of the hearing on its own motion or for good reason shown by
either party, and with due notice to all parties;

permit both parties to submit written arguments within ten working days from the conclusion of
the hearing;

rule by majority vote on all questions of fact, interpretations of rules, regulations and policies,
recommendations for penalties and relief, and any requests that are made during the hearing.

The Hearing Panel may consul with University Legal Counsel or have his or her assistance at the
hearing.



VIIL.C. THE HEARING

The Hearing is intended to provide a forum within which a panel of peers determines whether
University policy has been violated. Both parties will be given a full and fair heating. The
proceedings, although formal, is not a court proceeding and the Hearing Panef will not be bound by
the procedures and rules of evidence of a court of law. In most instances, Complainants and
Respondents will be expected to speak for themselves. The Hearing Panel will hear and admit
evidence which it believes is pertinent to the case.

The Hearing Panel will conduct its hearings by the following procedures:

1. The Chair of the Sexual Harassment Board will initially provide the Hearing Panel with
copies of the complaint, the response, and the fact-finder’s report; the Chair will also work
with the Hearing Panel and the parties to coordinate the scheduling of the hearing. A closed
hearing will be heid as soon as possible following the appointment and acceptance of the
Hearing Panel by the parties. The Complainant and the Respondent must submit all
documents they intend to introduce at the hearing, as well as the names and affiliations of
their witnesses and advocates (see Section VIIL.C.5) in reasonable advance of the hearing
date. Actual deadlines for submissions of these materials will be established once a hearing
date has been set. The Chair of the Sexual Harassment Board will provide copies of all
submitted materials to the Hearing Panel and to each of the parties. Documents not
submitted in advance of the hearing may be introduced into the record on the day of the
hearing provided all parties and the Panel are accorded sufficient time to review the
documents and respond accordingly. In this case, the party submitting the documents must
provide sufficient copies for all relevant parties.

2. The Hearing Panel will convene prior to the hearing date to review the complaint, the
response, the fact-finder’s report and all materials submitted by the parties. The Panel may,
upon review of materials and witness lists submitted by the parties to date, identify additional
witnesses they wish to calf on the day of the hearing or request that the parties provide

k additional materials. The Presiding Officer will provide the parties with the names of

additional witnesses being requested to appear by the Panel. The Presiding Officer will ensure

that each party receives copies of any additional documents soficited at this stage of the
proceedings. Names of additional witnesses as well as copies of all additional material will be
provided to the parties in a timely manner in advance of the hearing.

3, The Presiding Officer will meet with the parties prior to the hearing to review hearing
: procedures and to respond to any procedural matters that have arisen.

(U8

4. The Complainant and Respondent will have the opportunity to heatr and respond to all
testimony, to examine all evidence, and to present evidence and witnesses which advance
arguments relevant to the issues in contention.

5. Each party will have the right to be accompanied and advised by two people at any stage of
the proceedings. Advisors will normally be members of the University community but are
not restricted to those names appearing on Appendix B of this document. Neither one of the
advisors may be an attorney, except that the Respondent may be accompanied and advised by
legal counsel when criminal chasges involving the same issues as the sexual harassment
charges are pending against the individual. 1In this circumstance, the Complainant may
likewise be accompanied and advised by legal counsel. Legal counsel may not speak on behalf
of either party. Advisors will not address the Hearing Panel directly except with the
permission of the Panel. The Chair of the Sexual Harassment Board must be advised as soon
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as possible, but in no event [ess than five working days in advance of the hearing date if
gither party will be accompanied by an attorney.

6. Each of the parties is responsible for informing their respective advocates and witnesses of
the date, time and place of the hearing.

7. If either party is a member of a coilective bargaining unit, the advisors mentioned above
may, upon the request of the party, be representatives of his or her union. However, neither
party will be required to be advised by a union representative. When there is no request for
union representation, the Chair of the Sexual Harassment Board will notify the appropriate
union that a hearing has been scheduled; the union will be allowed to send an observer.

8. The hearing will be recorded on tape by the Hearing Panel and the tapes will become the
property of the University. Following the completion of the hearing, either party may have
supervised access to the tapes by submitting a written request to the Chair of the Scxual
Harassment Board.

The proceedings before the Hearing Panel will be as follows:

Following opening remarks, the Presiding Officer will summarize the charge(s) and ask the
Respondent to either admit or challenge the allegation(s).

The Complainant will present a brief opening statement, followed by the same from the Respondent.
Each party wili then present their evidence and witnesses, followed by witnesses called by the Hearing
Panel. Questions may be posed at any stage of the proceedings. Each party may make a brief
concluding statement to the Hearing Panel.

Either party may submit a written argument following the hearing, provided he or she notifies the
Presiding Officer within two working days after the hearing. The written argument may not
introduce new information, but rather must be a summary of the information already introduced and
presented. The written argument will be submitted to the Presiding Officer within ten working days
after the hearing’s conclusion. Copies of written arguments will be sent to each party by the
Presiding Officer.

A Hearing Panel, by a majority vote of its members, may make other rules concerning the procedure
of a hearing which it deems appropriate and consistent with this Sexual Harassment Policy.

VIILD. DECISION OF THE HEARING PANEL

Following the hearing and submission of written arguments, if any, the Hearing Panel will convene
for private deliberations to determine whether the University’s Policy on Sexual Harassment has
been violated. The Panel will prepare a_detailed report noting its conclusion; this report will clearly
state the facts of the case and the supporting evidence; the conclusion must be fuily supported by the
evidence elicited at the hearing. The decision of the Hearing Panel will be submitted to the Chair of
the Sexual Harassment Board immediately following the completion of the Panel’s deliberations.

When the Panel finds no violation, the Chair of the Sexual Harassment Board will forward the
Hearing Panel’s report along with appropriate commentary to the Respondent’s Vice Chancellor.
The Vice Chance!lor will review the materials and submit his or her final deciston in a timely manner
to the Complainant, the Respondent, and the Chair of the Sexual Harassment Board. The fact that
there has been no violation will be registered in all University records pertaining to the case.
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When the Panel finds a violation of the Sexual Harassment Policy has occurred, the Hearing Panel
will recommend a penalty for the Respondent and relief for the Complainant. The Chair of the
Sexual Harassment Board will review the Panel’s decision and provide appropriate commentary to
the Vice Chancellor. This commentary may include an adjustment to the recommended penalty if,
upon review of University records, it is determined that there have been past violations of this
Policy by the Respondent; specific written reasons for the adjusted penalty must be provided. The
Chair will subsequently forward the Hearing Panel’s report, the complete record of the hearing, and
appropriate commentary to the Respondent’s Vice Chancelior.

The Vice Chancellor will render his or her decision in writing directly to the Complainant, the
Respondent, and the Chair of the Sexual Harassment Board immediately following his or her review
of all of the materials noted above. When a violation has been found, the Vice Chancellor will be
responsible for determining and implementing both the penalty and relief. The Vice Chancellor’s
determination of penalty and relief (inciuding the dates by which each will be implemented) will be
included in the written decision submitted to the Complainant, the Respondent, and the Chair of the
Sexual Harassment Board., The Chair will notify the Hearing Panel of the final decision.

Following receipt of the Vice Chancelfor’s decision, the parties may request copies of any written
record. Requests must be submitted in writing to the Chair of the Sexual Harassment Board.

VIILE. REVIEW

Within thirty days after receiving a written copy of the Vice Chancellor’s decision, the Respondent,
the Complainant, or the Chair of the Sexual Harassment Board may request a review by submitting a
written petition to the Chancellor (who may appoint a designee to handle the review). The petition
for review will set forth in detail the specific grounds upon which review is sought. The Chancellor
will ensure that the Respondent’s Vice Chancellor, Chair of the Sexual Harassment Board, the
Hearing Panel, and both parties receive a copy of the petition. The Chancellor will review the
record of the case, which includes the taped record of the hearing; documents considered by the
Panel; the Panel’s findings and recommendations; and any record of previous offenses. Based upon
this review, the Chancellor may modify or vacate a Vice Chancellor’s decision. The Chancellor may,
for example, decide that the Panel’s findings are unsupported by a preponderance of evidence, or
that some aspect of the process violated an individual’s legal rights, academic freedom, or these
procedures.

The Chancellor or designee may: a) affirm or revise the decision of the Vice Chancellor; b) request
specific findings from the Panel; or ¢} remand the case to the Chair of the Sexual Harassment Board
for a new hearing before a new Hearing Panel. In the course of review, the Chancellor may consult
with University Legal Counsel who will have access to the corplete record of the case.

The Chancellor or designee will render a written decision in as timely a manner as possible following
receipt of the petition for review and all materials relating to the grievance. The Chancellor’s
decision will be sent to the Respondent’s Vice Chancellor, the Comptainant, the Respondent, the
Hearing Panel, and the Chair of the Sexual Harassment Board. The Chancellor’s decision will
constitute final University disposition of the matter.

IX. RECORDS

Records of all proceedings under this Policy will be kept by the Equal Opportunity and Diversity
Office and may be accessible to authorized staff as necessary. For example, records may be accessed
when determining an appropriate penalty for a subsequent sexual harassment complaint; when a
complaint of retaliation is made; when a decision is reviewed; or when a Respondent is a candidate for

a supervisory position.
-10-
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The records will also be available to University Legal Counsel for any proceeding related to these
policies or procedures, whether internal to University or in any judicial or administrative proceeding
in which the University, its trustees, officers, employees or agenls are a party.

X STANDARD OF PROOF

A vielation of this Sexual Harassment Policy will be found only where there is a preponderance of
evidence that a violation has occurred. The Hearing Panel, the Viece Chancellors, the Deputy
Chancelior and the Chancellor will be found to make their determinations based on this standard of
proof.

XI. STATE AND FEDERAL REMEDIES

In addition, complaints of sexual harassment may be filed with one or more of the government
agencies set forth below,

1. Equal Employment Opportunity Commissien (EEOC)
One Congress Street, 10" Floor, Room 1001
Boston, MA 02114
{617) 565-3200

2. Massachusetts Commission Against Discrimination (MCAD)
Boston Office Springfield Office
One Ashburton Place, Room 6061 436 Dwight Street, Room 220
Boston, MA 02108 Springtield, MA 01103
(617) 727-3990 (413) 739-2145

3. Office for Civil Rights, Region I {(OCR)
United States Department of Education
Room 222
Post Office Square
Boston, MA 02109
(617) 223-9667

-11-
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Appendix A

Complaint Handlers

Complaint Handlers are those individuals who have been specially trained to receive complaints of
sexual harassment and to advise Complainants about, and assist them in choosing, the appropriate
option(s) for handiing their compliant. Complaint Handlers are empowered to fact find or delegate
fact-finding, and resolve complaints. Complaint Handlers will also provide information to all pariies
{(i.e. Complainant(s) and Respondent(s)) regarding the availability of Support and Referral Contacts
and will encourage their use.

Compiaint Handlers include the following individuals: Department Heads and Chairs, Managers,
Directors, Deans, Vice Chancellors and all other administrators with line authority.

Complaint Handlers will:

receive complaints;

advise Complainants about available options;

assist Complainants in implementing options;

consult with and report complaints to the EO&D Office;

identify and ensure the appropriate fact finding strategy;

make recommendations about or impose discipline as appropriate in informal cases;

provide recommendations to the parties about support and available resources, including the
availability of Support and Referral Contacts;

do appropriate follow-up to ensure non-retaliation.

ﬁ-J_C?\KJIJZ-L»J!\Ji—n
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Appendix B

Support & Referral Contacts

Support & Referral Contacts are members of the University community who have either been
nominated or volunteered to perform this function. They have been specially trained to be initial
points of contact for individuals who have complaints of sexval harassment; to facilitate
Complainants and Respondents in competently engaging the complaint handling system; and to
provide information and advice about available resources when other areas of an individual’s life have
been affected by the existence of a complaint. Support and Referral Contacts are NOT finders
of fact or case managers. The names of these individuals will be published regularly in a variety of
places throughout the campus.

Support and Referral Contacts will:

serve as the first point of contact;

make appropriate referrals;

do appropriate follow-up;

serve as a resource;

be available throughout the entire process

n s L —

These individuals are available to provide support and information to either Complainants and
Respondents, although each party wiil have their own Support and Referral Contact. Support and
Referral Contacts are available as the first point of contact whenever a complaint of sexual
harassment arises and, as such, will be responsible for referring Complainants to the appropriate
Complaint Handler. (Conversely, Complaint Handlers will be responsible for ensuring that the
parties are aware of the support and referral services available through this group). It is intended that
Support & Referral Contacts are available to the parties throughout the entire complaint resolution
process, including when a formal grievance is initiated.

-13-
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Nasreen

From: Aretha

Sent: 16 April 2019 11:32 AM

To: mosima@irc.org.za; jacqueline@stegmanns.co.za; reception@maserumule.co.za

Cc Charlene; Nasreen; Chriscy

Subject: KM v UNIVERSITY OF SOUTH AFRICA & FIVE OTHERS {CASE NO: 42164/18) /
CONSENT TO BE ADMITTED AS AMICUS CURIAE :

Attachments: 20190416112926563.pdf

Importance: High

Dear All

Enclosed please find our correspondence of even date for your perusal, attention and consideration.

We look forward to receiving your written consent by no later than Thursday, 18 April 2019.

Kind regards

A ; 'S
WOMEH'S LEGAL CENTRE

Aretha Louw

7th Floor Constitution House
124 Adderley Street

Cape Town

8001

Tel: 021 424 5660
Fax: 021 424 5206
Website: www.wice.co.za




- CAPE TOWN: 7th Floor, Constitution House, 124 Adderley Streel, Cape Town, 8001
ﬂ A JOMANNESBURG: 9th Floor, OPH, 112 Maln Street, Johannesburg, 2000
WOMEN'S LEGAL CENTRE WWW.WLCE.CO.ZA

16 April 2019

TO: Ms Mosima Kekana

Legal Resources Centre

Applicant's Aftorney

¢/o Stegmanns Inc Attorneys

379 Lynnwood Road

Menlo Park

Pretoria

By email: mosima@lrc.org.za

jacqueline@stegmanns.co.za

AND TO: Maserumule Attorneys
Attorneys for the First to Sixth Respondents
cfo Ledwaba Mazwai Atlorneys
141 Boshoff Street
Nieuw Muckleneuk
Pretoria
By email: reception@massrumule.co.za
Ref: Mr P Maserumule/Mrs T Makamu/U133

RE: KM v UNIVERSITY OF SOUTH AFRICA & FIVE OTHERS (Case No.: 42164/18)

1. We refer to the above matter, and the. notice in terms of Rule 16A filed on 07 March
2019,

2 We act on behalf of the Women's Legal Centre Trust ("the Trust”), which is a non-
profit Law Centre that conducts public interest gender litigation and advocacy on
matters concerning the promotion and protection of gender equality in South Africa.
One of the core objectives of the Trust, as set out in its Trust Deed, is to advance and
protect the human rights of all women and girls in South Africa, particularly women
who suffer many intersecting forms of disadvantage.

3. The Trust wishes to intervene in the above matter as amicus curiae. In doing so, the
Trust will not repeat any issue already addressed in the arguments of the other parties.
Rather, the Trust will raise new arguments that may be useful to the Court in the
determination of the matter. The Trust has been involved in a number of matters
relating to sexual harassment, and through its work is well placed to be of assistance
to the Court in this matter.

4. The Trust will make submissions that are limited to the need for a victim-centred
approach in the handling of all sexual harassment matters within the remedy sought by
the Applicants. The submissions will address the following issues:

032-685 NPO PBO and Section 18A: 930 007 242 VAT 419 025 3296
Trustess: Nasreen Rajab-Budlender {Chairperson}), Penelope Parenzee, Kholeka Zama, Nigole Fritz, Basetsana Molebatsi, Michelle Huber
Director: Seehaam Samaai
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WOMEN'S LEGAL CENTRE

CAPE TOWN: 7th Floor, Constitution House, 124 Adderley Street, Cape Town, 8001
JOHANNESBURG: 9th Floar, OPH, 112 Maln Sireet, Johannesburg, 2000
WWW.WLCE.CO.ZA

4.1.

4.2.

4.3.

4.4,

4.5.

The infringement of the constitutional rights of women who experience sexual
harassment, namely the rights to dignity, equality, privacy, and freedom and
security of the person;

Outline the meaning of a victim-centred approach, and its practical
implementation in sexual harassment matters;

That in its current sexual harassment and complaints policy framework, the
University of South Africa must adopt a victim-centred approach in the
handling of sexual harassment matters at the university,

That, if granted, the sexual harassment policy to be formulated by the
University of South Africa must be inherently victim-centred, and the features
of such a policy;

The applicable international and regional instruments guarding against the
occurrence of sexual harassment, and the impact thereof on a victim-centred
approach in the handling of sexual harassment matters.

5. We hereby request that your client furnish us with written consent to intervene as
amicus curiae in the matter so that we may put our submissions before the Court. The
terms and conditions that we propose are as follows:

51.  That the Trust be given consent to enter as amicus curiae in the matter,
5.2.  That the amicus curiae be given consent to lodge written submissions in this
matter; and
53. That the amicus curiae be given consent to present oral submissions at the
hearing of this matter.
6. Inthe interests of avoiding any delays in the matter, we request that written consent be

provided by close of business on Thursday, 18 April 2019.

We look forward to your response. Should you have any queries, kindly contact Charlene
May or Nasreen Solomons at 021 424 5660.

Yours faithfully,

er

S LEGAL CENTRE
, T
Pe /é MAY / N SOLOMONS

032-685 NPO PBO and Saection 18A: 930 007 242 VAT 419 025 3286

Trustees: Nasreen Rajab-Budiender (Chairperson), Penelope Parenzee, Kholeka Zama, Nicole Fritz, Basetsana Molebatsl, Michelle Huber

Director: Seechaam Samaal
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Nasreen

From: Mosima Kekana <mosima@irc.org.za>
Sent: 17 April 2019 11:38 AM

To: Charlene; Nasreen

Cc: whitney@lrc.org.za

Subject: FW: Message from "RNP002673C6C5FD"
Attachments: 20190417123117694 pdf

Good Day All

Please find herewith our letter of consent.

Kind Regards
Mosim



Constitutional Litigation Unit

16" Fioor Bram Fisciwer Towers v 20 Albert Street « Marshalltown « Johannesburg 2001 South Afiica
PO Box 9495 « Johannesburg 2000 « South Africa

Tek: (011) 838 6601 » Fax: (D11) 834 4273 « Website www.lrc.org.za

PBO No. 930003252

NPO No. 023-004

Your Ref:
Our Ref: Mosima Kekana /11253164 17 April 2019

WOMEN’S LEGAL CENTRE
7" Floor, Constitution House
124 Adderley Street

Cape Town

8001

Per Email: charlene@wice.co.za
nasreen@wlce.co.Zg

Dear Charlene / Nasreen

Re: KM v University of South Africa & Five Others (Case Nr.: 42164/18):

Request for Consent to Intervene as an Amicus Curiae

1. Your letter dated 16 April 2019 refers.

2. We act for the Applicant in the above matter.

3. Our client hereby consents to your request to be admitted as amicus

curiae in the above matter on the basis set out in your letter.

LEGAL RESOURCES CENTRE
Per: MOSIMA KEKANA

mosima@ilrc.org.za

Mational Office: N Govender (National Director), T Wegerif (Deputy Natioat Director)

Capz Town: S Dass (Director), A Ardlrews, S Kahanavitz, C Mathiso, M Mudarikwa, E1. Roos, ATuwpin
Durban: 4 Samuel (Dlrector), T Maistry, TC Mbhense

Makhanda: C McConnachle (Directar), S Mauga, S Sephton, Cvan Schalkwyk

Johannesburg: U Limacher (Acking Diredion), 55 Naideo

Congtitutional Littgation Uit G Magardie (Director), M1 Bishop, G Blzos 5C, C du Toit, NM Kekan, P Mdakans, Y5 Mtioko, ER Webber
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Nasreen

Subject: RE: KM & 5 OTHERS / UNISA

~~~~~ Original Message-----

From: Sefina Zambana <selina@maserumule.co.za>
Sent: 18 April 2019 12:42 PM

To: Aretha <aretha@wilce.co.za>

Cc: 'Mosima Kekana' <mosima@Irc.org.za>; ‘Tshepo' <tshepo@maserumule.co.za>
Subject: KM & 5 OTHERS / UNISA

Importance: High

Good Afternoon Aretha,

The above matter refers.

Please see attached hereto a letter for your attention.
Kindly acknowledge receipt.

Kind regards,

Selina




gé Puke Maserumu ie ¢» MASERUMULE OFFICE BL.OCK % POSTNET SUITE 301
" . g ) : .
g ATTORNEYS INC. Unit 10, Bond Strast Office Park Private Bag X 16039, Randburg, 2195

394 Kani Avenue, Corner Bond Street

Ferndale, Randburg. 2194 Tel: 011 300 2820 Fax: 086 295 5787

Ermall: reception@maserumule.co.za

A www.maseramula.co.za ALSO AT CAPE TOWN

‘OUR REF : Mrs T Makamu/SZ/U133
reception@maserumule.co.za
selina@maserumule.co.za

YOUR REF : Charlene May/ Nasreen Solomons

DATE : 18 Aprif 2019

WOMEN'S LEGAL CENTRE
7" Floor, Constitution House
124 Adderley Street

Cape Town

Tel: 021 424 5660

Fax: 021 424 5206

“RY E-MAIL? Aretha@wlce.co.za

CC: LEGAL RESOURCE CENTRE
15" Floor Bram Fischer Towers
20 Albert Street, Marshalltown
Johannesburg
Tel: (011) 836 9831
Fax: (011) 831 8680
Ref: Ms Mosima Kekana

“BY E-EMAIL” Mosima@irc.orq.za

DIRECTOR: Puke Maserumula BA LLE {UCT} P G Dip in Labeur Law {UJ)
SEMIGR ASSOCIATE: TH Makamu LLB (Limpapo) ASSOCIATES: N Mhuyisa LLB (Wits). S Zambana LLB {Wite), Nikiwa Majozi LB (Wits)
CANDIDATE ATTORNEY: L Bogatsu LLB (Wils) \

Puke Maserumule Attornsys Inc, Registration No 2015/395627/21
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Puke Maserumule

4B ATTORNEYS INC.

Dear Sirs / Madam,

UNIVERSITY OF SOUTH AFRICA & FIVE QOTHERS /[l KM
CASE NOQ; 42164/18

1. We refer to the above matter and your letter dated 16 Apri 2019, the contents of
which are noted.

2. Our failure to address all aspects of your letter should not to be construed as

any form of concession of admission; our client’s rights remain reserved.

3, We advise that we have consulted -and taken instructions from our client
regarding your request for consent to be admitted as amicus curiae. Our

instructions are to refuse such a request.

4. Therefore, your request is hereby refused.

: )
WIASERUMULE ATTORNEYS
PER: MRS T MAKAMU / MISS SELINA ZAMBANA

DIRECTOR: Puke Maserumule BA LLB {UCT) P G Dip in Labour Law (U
SENIGR ASSOCIATE: TH Makarms LLB {Limpopo) ASSOCIATES: N Mouyisa LLB (Wils), S Zambana LLB (Wits}, Nikiwe Majazi LLB {Wits)
CANDIDATE ATTGRNEY: L Bogatsu LLB (Wils)

Puke Magerumule Attorneys Inc. Registration No 2015/395427/21 - m



