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HARTFORD, AJ:

A INTRODUCTICN

1] This is an application in terms of which the first to eighth applicants
(hereinafter referred to as “the appficants") appled for an order on 26 August

2016 in the following terms:

1. Declaring that secticn 18 of the Criminal Provedure Act 51 of
1897 Is inconsistent with the Conshitution, 1998 and invalid to
the extent that it bars in alf circumstances the right to institufe a
prosecution for all offences as contemplated by the Criminal
Law (Sexual Offences and Relafed Maflers) Amendment Act
2007, other than rape or compelled rape, affer the lapse of a
poriocd of 20 years from the time when ithe offence was

committed:



2. Directing the Third Respondent fo consider whether to instifute a
prosecution in respect of charges of indecent assauit and/or

sexual assault against the First Respondent:

3. Costs against any respondent who elecls fo oppose this
applicalion.
4. Further and/or affernative reffef™!

[2] The first respondent (hereinafter referred to as “Frankef'} filed a Notice
of intention to Oppose the application on 5 September 2816 and the second
respondent (hereinafter referred io as “the Minister”) fifed a Notice of Intention
o Oppose on 8 September 2016. The Minister withdrew his Notice of
intention to Oppose and fifed a Notice of Intention to Abide the Decision of the
Court on 7 November 2018. The third respondent similarly chose fo abide the
court's decision. Fraﬁkel fifed his Answering Affidavit on 26 Sepiember 2016
and the applicants filed their Repiying Affidavit on 28 November 2016, In their
Replying Affidavit, the applicants stated that “fo the exient that the primary
relief is in any way unclear in this regard, we suggest that an aifermative order
to the primary refief sought in the Nclice of Molion may be granted. In this
regard we suggest that for the sake of absolule cerlainty the following order

(alfernative order} be made”:

Pp 2.
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“Declaning section 18 of the Criminal Procedure Act No &1 of 1977 lo
be inconsistent with the Constitution, 1996 and invalid to the extent that
it bars in afl circumsitances the right fo institute a prosecution for sexual
offences suffered by children, other than rape ér compeiled rape, affer
the lapse of a period of 20 years from ﬂie time when the cffence was

committed "

3] The applicants also invited the respondents, in the event that they
sought ta obiject to the alternative order, to file a further affidavit in which they
set out their reasons for doing so, and in such further affidavit explain what

exactly their concerns were with the alternative order.®

[41  On 25 January 2017, in his rejoinder affidavit, Frankel advised the
court that he did not persist in opposing the relief sought in the amended
prayer 1 to the Notice of Motion but maintained his opposition to the relief

sought in prayer 2 on the basis of the principle of legality.*

[5] Thus, as at 25 January 2017, the applicants had narrowed down their
relief claimed from a deciaration of invalidity relating to all sexual offences
against all persons {"the broader refief'}, to one confined o a declaration of

invalidity in relation to children only {“the altemative narrow refief'}).

®P 292, para 9.
*p 293, para 10.
4 Pp 201-302, paras 9 and 10.
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[6] ©On 18 May 2017 this Court, wrofe to all the parties requesting that the
parties make written submissions dealing with, inter aljia, what remedy the
parties suggested the court should devise in order to make section 18 of the

Criminal Procedure Act constifutionally sound, if the court should deem it

hecassary to do so.

171  The applicants replied in an emai! dated 19 May 2017, and suggested,

in addition to its amended prayer 1, the follewing additional order be made:

“A declaration that section 18(D of the Criminal Procedure Act 571 of
1977 is fo be read as though the following words: ‘indecent assauff

against children’ appear after the words Amendment Acl, 2007."

No suspension was sought for any declaration of invalidity by the applicants.

[8] The amici also made certain suggestions. What they were all
unanimous on was that any declaration of constitutional validity should not be
confined to sexual offences against chiidren only. The Minister concurred with

the applicants that any relief should be confined to children.

[91 In a nutshel, all the pariies submitted that section 18 of the CPA was
inconsistent with the Constitution, including Frankel, but sought various

permutations of relief flowing therefrom.



[10] fFrankel died shortly before the hearing of this matter and the court
received an email dated 24 April 2017 from the applicants that they would no
longer be proceeding with the relief in prayer 2 of their Notice of Motion but
only in terms of prayers 1, 3 and 4 thereof. At the hearing a Notice of
Substitution was handed in by Frankel's counsel substituting Frankel with the
Estate Late Frankel. For convenience | shall continue to refer {o the first

respondent as “Frankef.

[11] It is incumbent upon this Court fo first determine the question of
whether section 18 of the Criminal Procedure Act 51 of 1977 (‘the CPA") is
indeed inconsistent with the Constitution and 1 will thereafter deal with the

varied forms of relief which the parties submit should be granted.

2] | am mindful of the fact that the underlying fis and defining of the facts
hetween the parties are those as betwsen the applicants and the

respondents, and that the amici were joined by the order of Lamont J in

February 2017.

B. THE FACTS

113] | twn now to deal with the case made out by the applicants in their
affidavits. The applicants have brought this appiication in their own interest as
well as in the public interest.” The applicants, who at the time of the alleged

offences were between the ages of 6 and 15 years, and were both male and

¥ Founding Affidavit p 50, para 44, p 58, para 63.




female, have accused Frankel of having habitually “indecently and/or sexually
assaufted” them between 1970 and 1988.° The afleged abuse occurred at

diffarent locations in and around Johannesburg and in various ways.

[14] In terms of section 18 of the CPA, in all these cases, the alleged
indecent assault offences prescribed between 1599 and 2011 7 Only between
June 2012 and June 2015 did the applicants acguire "full appreciation of the
criminal acts cﬁmmr’ﬁed by the first respondent”® The applicants opened a

criminal case and instituted a civil claim against Frankel.”

[15] The third respondent declined to prosecute the cases against

Frankel.'?

[16}] At the time the alleged offences were committed, which was long
before the Criminal Law {Sexual Offences and Relation Matters) Amendment
Act 32 of 2007 came into effect {hereinafter referred to as “SCRMA"), the

crimes allegedly committed were the common law crimes of indecent assault.

Pp 15-47, paras 30-37.

Fuundmg Affidavit p 49, para 43.

Fuundrng Afiidavit p 47, para 38.

Fcundmg Affidavit p 47, para 39,

' founding Affidevit pp 47-48, para 41; pp 107-114 Annesure *PLA0" to "PD 7"



C. THE APPLICANTS' AND THE FIRST, SECOND AND THE THIRD

AMICI'S LEGAL CHALLENGES 7O SECTION 18 OF THE CPA AS

READ WITH THE MINISTER'S LEGAL SUBMISSIONS

[17] The applicants submit that secticn 18 of the CPA is unconstitutional

and invalid. !t reads as follows:

“18. Prescription of right to institute prosecution.

The right to institute a prosecution for any offence, other than the

cifences of —

{a) murder;

(b}  treason commilted when the Repubdic is in a state of war,

(c)  robbeyy, if aggravaling cireumstances were present;

fd)  kidnapping;

{e)  child steaiing;

(0 rape or compelled rape as contemplaled in sections 3 or

4 of the Criminal Law (Sexval Cffences and Relafed

Matfers} Amendment Act 2007, respeciively,



{q) the crime of genocide, crimes against humanity and war
crimes, as contempiated In  seclion 4 of the
Implementation of The Rome Stalute of the Internationaf

Criminal Court Act, EDbE';

{h} offences as providsd for in sechion[s] 4, 6 and 7 and
involvementi in these offences as provided for in secifon
10 of the Prevenfion and Combating of Trafficking in

Persons Act, 2013; ar

(] using a child or person who is mentally disabled for
pomographic putposes as confemplated in sections 20{1)
and 256(1} of the Criminal Law (Sexual Offences and

Related Maiters) Amendment Act, 2007,

shall, unfess some other perod is expressly provided for by law, lapse

after the expiration of a pericd of 20 years from the time when lhe

offence was conuniffed.”

[18} The applicants submit that, in that the effect of section 18 is that it
affords no discretion as to whether a prosecuiion cught to be instituted or not
but constitutes an absolute bar to the criminal prosecution of all sexual
offences ciher than rape or compelied rape after 20 years, section 18 of the

CPA in its current form, infer alia:



18.1

18.2

18.3

10

Is irraticnal because it makes arbifrary distinctions in respect of

the gravest of crimes;

Violates the applicants’ rights to

18.2.1 human dignity;

18.2.2 equality and non-discriminafion;

18.2.3 to be protected from abuse as children;

18.2.4 to ve free from all forms of violence from both public and

private sources;

18.2 .5 access to courls;

18.2.6 a fair triaf; and that

The Fmiiation that section 18 of the CPA imposes is not

justifiable under section 36 of the Constitution.
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[18] The three amici have also mounted several legal challenges to the
constitutional validity of section 18 of the CPA. To a large extent the legal
challenges overiap, whilst seme of the amfef make broader !egal challenges
than the applicants. The Minister, who abides the decision of the cour,
himself points fo legal difficulties simifar to those raised by the applicants and

the amici. Frankel no lenger opposes the alternative namow relief.

(20} { will commence by outlining the history of the amendmenis to section
18 of the CPA, and then deal with the powers of the NPA. | will then examine
whether it is competent for this Court to grant the broader relief initially sought
by the applicants, or only the alternative narrow relief. Thereafter, for the
avoidance of repetition, | will deal with the pertinent legal challenges under

their various headings in one secticn, as mounied by alf the parties.

D.  THE HISTORY OF THE AMENDMENTS TO SECTION 18 OF THE

CPA FROM 1977 TO 2007

[21] In order to have an understanding as to how the CPA has been

developed and amended over the past 30 years | deal briefly therewith.
[22] The 1977 version of section 18 of the CPA provided that:
(1)  The nght to Instituts a prosecution for any offence, other than én

offance in respect of which the senfence of death may be imposed,

shalf, unfess some other period is expressly provided by law, lapse
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after the expiration of a pericd of twenty years from time to time when

the offence was commitfed.”

[23] Thus in the 1970's, if the offence was sericus enough to warrant the
imposition of the sanction of the death penalty, the prescription period of 20
years did not apply to the offence. In 1997, and as a result of the death
penalty being declared unconstitutional, section 18 of the CPA was amended
to include a fist of offences that were consitdered to be particularly serious.
These included child stealing and rape. These offences were subject to the

minimum sentences regime of the Criminal Law Amendment Act 105 of 1987,

24] Thus, by 1987, the amendment had removed the link between the
stipulated offences with the sanction fo be imposed, namely the death
penalty, and instead merely set up six separate offences to which prescription
did not apply. The Minisier advises that, by 1997, the nature of the offence
as well as the requirements of the Constitution determined whether a sexual

offence should be subject to the 20 year imitation or not."

[25] In 2007, pursuant to SORMA, the definition of rape was extended to
include all forms of sexua! penetration. The crimes of, infer alia, compelled
rape, human trafficking and using a child or person who is mentally disabled
for pornographic purposes were also introduced as exclusions to the

prescription period of 20 years.

" Dara 19 Ministers Affidavit p 361.
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[26] The current section 18 of the CPA (aisc referred to as the “impugned
provision”) now reads, in relation to sexuai crimes, that the prescription period
does not apply to “rape or compelfed rape as contemplated in section 3 or 4 of
the Criminal Law (Sexual Offences and Reiated Malters) Amendment Act,
2007 respectively,” nor to, inter afia, the sexual offences defined in

paragraphs {g), (h) and (i) of the section.

{27} Thus nine categories of offences currently fail to be excluded from the
prascription pericd of 20 years (hereinafter referred to as “the excluded
offenices”). What did not appear in the final amendment to section 18 of the

CPA under the excluded offences were other crimes of a sexual nature.

E. THE POWERS OF THE NATIONAL PROSECUTING AUTHORITY

(28] The NPA has a discretionary powsr whether to institute or fo decline to
instifute criminal proceedings on behalf of the Sfate. This power is conferred
on it by section 179(2) of the Constitulion as read with section 20 of the
Nationai Presecuting Authority Act 32 of 1988, the NPA Code of Conduct and

the NPA Prosecution Policy Directives. 2

{29] According to the NPA Policy Directives, ™ for a prosecution to ensue, it
must be objectively clear that there is sufficient and admissible evidence to

provide a reasonabie prospect of a successful prosecution with a reasonable

'“1 HR Heads of Argument p 18, para 39.
'® Dated 27 November 2014 and revised in June 2013, p 5.
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chance of conviction. If so, a charge will normally be prosecuted uniess public

interest dictates otherwise

[30] The NPA’s role is therefore to assess all the circumstances of the
matter and to apply the principles of constifutional criminal law, procedure and
evidence in a manner that balances the constitutionally protected interests of
the victim with that of an accused person. The NPA must assess the
sufficiency of evidence prior o instituting a prosecution and also whether
there are considerafions which would dictate against prosecution in the public

interest, such as the personai circumstances of the accused and relevant

sentencing principies.'®

{31] Section 18 of the CPA thus bars the NPA from gxercising its
discretionary powers as above to institute and conduct criminal proceedings in

all cases relating to offences not excluded therein.

F, WHETHER IT IS COMPETENT FOR THIS COURT TO GRANT THE

BROADER RELIEF SQUGHT BY THE AMIC! TQ INCLUDE ALL

PERSONS_OR ONLY THE ALTERNATIVE MNARROW RELIEF

SOUGHT BY THE APPLICANTS AND THE MINISTER FOR

OFFENCES AGAINST CHILDREN ONLY

[32] Al the applicants were children at the time the offences were allegedly

committed, and it appears fo be for this reason that the applicants sought, in

" {HR Heads of Argument p 18, para 40.
" LHR Hesads of Argument p 19 para 41.
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their alternative narrow relief, that any order should be fimited to dealing with

children enly. The Minister too sought that any relief be confined to children.

[331 The applicants refied, for their submissions that any relief ought to be
confined to children only, on the case of Masiva v Direcior of Public
Prosscutions, Pretoria and Anofher (Cenire for Applied legal Studies and

Another, Amici Curiae) 2007 (5) SA 30 (CC) where Nkabinde J stated:'®

“29.  The facts of the present case deal with penetfration of the anus
of & young gi. The issue before us then is whether the current
definifion of rape needs lo be developed fo include anal
penetration within its scope. The facls do not reguire us fo
consider whether or not the.deﬁn."ﬁan should be exfended o
include non-consensual penetration of the male anus by a penis

This Court has stressed that it is noi desirable that & case

should be dealf with on the basis of what the facts might be

rather than what they are.” [my emphasis]

{34] The applicants’ counsel, whilst making it ciear that the applicants did
not oppose the broader relief sought by the amici, submitted that, as the facts
on the affidavits related to offences committed when the applicants were

chifdren, the applicants could not seek the broader relief to include adults, as

they had in fact done originally in prayer 1 of their Notice of Motion.

™ At para 20, p 45.
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[35] The pertinent question is whether, merely bocause the applicants were
chiidren when the offences were committed, any refief granted must be

confined to dealing with children only. There are iwo reasons why | find that it

nead not.

[36] Firstly, section 18(f} of the GPA which is challenged in this application,
itself makes no distinciion, in excluding from prescription the crimes of rape

and compelied rape, between children as opposed to adults. it simply reads:

“18(f) Rape or compslied rape as contemplated in seclions 3 or 4 of
the Criminal Law (Sexual Offences and Related Matlers)

Amendment Act, 2007, raspedﬁveiy.“

in that section 18{f} is a blanket exciusion from prescription for all persons, it
would not make sense for this Courl, in determining the constitutional
invafidity of section 18{f), to confine such invaiidity to children only when

saction 18(P of the CPA itself provides for no such fimitation.

[37] Secondly, the facts herein relate to the common law crime of indecent
assault against the applicants. The commen law definition of indecent assauit
itself, at the time of the commission of the alleged offences, was not confined
ta one against children only. Indecent assau't was defined as the unlawful and
intentional assaut of ancther with the cbject of committing an indecent act.

This broad definition of indecent assault describes a breadih of conduct
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ranging from touching a person inappropriately to a sexual act ihal does not

include penetration.”

[38] Thus indecent assault could be committed against aduits or children.
To contend, as the applicants and the Minister do, that merely because ithe
applicants were children when the alleged indecent assault occurred must
therefore limit any dectaration of constitutionat invalidity on these facis to
children only, would result in this Court creating an artificial restriction that
was never contemplated by the legisiature in relation io these crimes, 7o
confine any invalidity to children in these circumstances merely because thay
were children at the time would be the equivalent to confining the invalidity te
children with green eyes, if the facts had demonstrated ali the applicants had
green eyes. Accordingly, to my mind, nothing turns on the fact that the
applicants happened to be children when the alleged crimes of indecent

assault were committed against them.

[39] Langa Cd, in a minority judgment, noted in Masiya’s case supra that:

“Even if this may be a slight departure from the facts of the case, i is
not unusual for this Court to give orders, efther when developing the
comimon law or determining the validity of statutes, that go beyond the
exact facts buf are necessitated by the underlying constifulional

principles involved.”™®

" Minister's Affidavit page 388, para 44.
* bara 90, p 64 Langa CJ with Sachs J concurring.
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[40] Vhether the applicants were children or not at the time the afleged
offences of indecent assault were committed makes no difference to whether
the crime of indecent assault occurred or not, as that crime itself did not
require, as a necessary element for the offence, that it be commitied against

children.

{41] In that neither section 18(f) itself nor the commen law definition of the
crime of indecent assault distinguishes between aduits and children, and in
that the factual matrix set out by the applicants satisfies the requirements for
the common {aw crime of indecent assault, for these reasons § am of the view

that there is nothing confining this Court o resiricting a declaration of invalidity

to children oniy.

[42} it is significant that the applicants themselves claimed invalidity in the
broader sense ab initio in their Notice of Motion and only chose to reduce it to
the alternative narrow refief in their Replying Affidavit, seemingly due to
criticisms fevelied by Frankel in his Answering Affidavit. | now tum to deal

with the challenges to section 18 of the CPA.

G, WHETHER SECTION 18 OF THE CPA IS IRRATIONAL AND

ARBITRARY

[43] All the parties have submitted 10 this Couri that section 18 of the CPA,
by excluding only the sexual offences of rape and compelled rape from the

statutory prescription period of 20 years, is ikratienal and arbitrary.
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[44] Section 1{c) of the Constitution provides for the supremacy of the

Constitution and the Ruie of Law.

[45} The applicants submit that there is no rational basis for distinguishing
rape and compelled rape from other forms of sexual offences. They state that,
objectively determined, the question that arises is whether there is a rational
basis on which to include rape and compelled raps as exciuded offences in

sectiocn 18 of the CPA but fo exciude all other forms of sexual offences.

[46] It was pointed ouf by the applicants that some of the offences in
section 18 fall under Schedule 1 of the CPA bui section 18 does not include
all of th_ern;‘g that the offences in section 18 have different minimum
sentences appiied to them;” and that it appeared that the section 18 excluded
offences were identified based on the perceived seriousness and their impact

on the victims 2!

This Court must thus determine whether, objectively, a rational basis exists for
- excluding rape and compelled rape from the prescription peried of 20 years
but inciuding all other sexval offences within that time limit. As stafed in
Prinsieo v Van der Linde and Another 1997 (3} SA 1012 (CC), the Siate
“should nat regulate in an arbitrary manner or manifest ‘naked preferences’

that serve no legifimate government purpose, for that would be inconsistent

i . Para 35.1, p 15 Applicants’ Heads of Argument
2 Para 35.2, p 16 Applicants’ Heads of Argument.
1 parg 35. 3, p 16 Applicanis’ Heads of Argument.
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with the rule of law and the fundamental premises of the consfitufional

State” #*

[47] On irationality, the applicants argued that the exclusion of sexual
offences other than rape or compelied rape disproportionately and unfairly
impacts on women. They submitted that, whilst it has always been accepted
that rape is, as appears from Masiya’s case above, "the most reprehiensible
form of sexual assaull®, that nevertheless the dictum of Nkabinde J that it
constitutes a "humiliating, degrading and brutal invasion of the dignity and the
persan of the survivor. It is not simply an act of sexual graiification, but one of
physical domination. It is an exfreme and flagrant form of manifestly male
supremacy over females™ aiso applies to other forms of sexual abuse.
There the court afso recognised that women and young girls are “the most

vulnerable group™*

48] In Carmichele v Minister of Safety and Securify 2001 (4} SA 838 {CC)
Ackermann et Goldstone JJ noted that few things ¢an be mare important to
women than freedom from the threat of sexual violence and that sexual
violence is the singie greatest threat to the self-determination of South African

women.*®

The applicants submit that these dicta find no less application in refation to

cases consiituling sexual offences other than rape and compelled rape, and |

“ Para 35,

# Masiya v DPP, Preforia and Another 2007 (5} SA 30 at para [38].
H Masiva v DPP, Preforia and Another 2007 {5} SA 30 at para [37].
2 At para 62.
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concur with their submission that it is accordingly irrational to make the

distinction that section 18 of the CPA does in this regard.

{491 1 1turn now to examine the rationality of imposing a prescription period
of 20 years on other sexual offences in fight of the cogent evidence placed
before this Court documenting the reasons why there is often delayed
disclosure in relation to ail sexual coffences and not just in relation to those of

rape and compeiled rape.

[50] In regard to delayed disclosure by victims of sexual offences commitied
against them, the applicants placed before this Court an expert report entitled
“The Disclosure Frocess in Cases of Child Sexual Abuse” prepared by Karen
Muller and Karen Hollely of the Institute for Child Witness Research and
Training.?® This report documents fully the delays encountered in disclosure
of sexual abuse in children and the reasons therefor. The important findings

werea:

50.1 thai immediate disclosure after one abusive incideni is the
exception rather than the rule? that the majority of abuse
disciosures are delayed,” that it is a gradual process where the

abuse may have taken place months or years before” and that

= Founding Affidavit "PD18", p 115,
# At para 101, p 161

2 atpara 10.1, p 161,

** Dara 5, p 144.



50.2

50.3

50.4

50.5

50.6

22

disclosure of child sexuat abuse is more typical in aduithood

than in childhood;*

that child abuse is an expression of power and authority;*!

that there are four trauma-causing factors in chid abuse, namely
traumatic  sexualisation, betrayal, powerlessness and

stigmatisation;**

that further facts playing a rale in the disclosure process include
the nature of the abuse, the impact of the abuse on the child,

parental support and family and community support;®

that the child is pressurised to remain silent by the perpetrator,
secured by infer alfa, threats by the perpetrator, a fear of the
consequances of the disclosure, denial by the perpetrator and

feelings of loyalty towards the perpeirator;®

that there are further iraumatic consequences which delay

disclosure, including disassociation;

* para 11, p 192.

B 422, para 3.

2 p 123, para 3.1.1.
o 451, para 7.

* P 151-152, para 7.1
¥ 155, para 7.4
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50.7 that once disclosure ocours, a victim may respond according to
whether he or she receives a positive social reaction or a
negative one. Negative social reactions may resuit in secondary
victimisation that may prevent further disclosure and in effect

silence the victim: >

50.8 that male victims have additional unique barriers, such as
shame being exacerbated, in wanting to disclose,” and that

there are other uniquely maie fears delaying disclose.®

[51] | concur with the applicanis that in fight of all the expert evidence
adduced by Muller and Hollely, in relation o the delayed reporiing of all
sexual offences, it is irrational to distinguish between rape and compelled

rape and other sexual offences for purposes of prescription.

[52] Atihough all the above reasons for defayed reporting and other factors
described by Muller and Hollely relate o chiidren, and arise not only from rape
or compelled rape but from other forms of sexual abuse, there appears to me
1o be no reason why these same traumatic symptoms and pressures would
not apply equally to perscns who are not children at the tme of the

commission of the offences.

[53] Indeed it would be entirely irrational, in my view, to accept that these

delayed disclosure processes would apply 10 & child abused at the age of 17

T Pages 192.193, para 11.2.
* page 194, para 11.3.
* Page 195, para 11.3.
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years and 364 days old, but not to an adult aged 18 years and one day old.

There is thus no reason to confine a finding on the irrationaiity of the

prescription period in section 18 of the CPA to children.

i24]  Further, in relation to rationality, the first amicits, the Women's Legal

Centre {"the WIL.C") alse submits that section 18 is irrational and arbitrary in

treating certain sexual offences differently from others. Iis arguments include:;

54.2

54.3

54 4

That excluding certain categories of offences from prescription
based upon the seriousness of the offence is not an appropriate
or rational basis as the trauma suffered by victims varies
independently of the seriousness of the offence based on harm

and moral gravity;>?

that patriarchal notions assume that penetrative sexual offences
are more serious than non-penetrative sexual offences and that

these notions no longer accord with the Constitution*

that there is no clear link between the type of sexual offence and

the level and extent of trauma experienced;*"

that the perceptions of crime seriousness varies across
individuals and cultures and that sericusness is not an

appiopriate criterion for determining prescription in sexual

e WLG Heads of Argument p 5, para 3.4.2.
“WLE Heads of Argument p 5, para 3.4.3.
T WLC Heads of Argument p 29, para 70.23.



25

offences as sericushess should not be linked to outdaied
notions of moral gravity but must accord with constitutional

values and norms:*?

545 that some victims experience as much trauma in non-
penetrative as penetrative offences. The WLC refers®® to the
expert report of Higgins®® who states that the frequency and
severity of child abuse is more useful than classifying a type of

abuse;

94.6 that the National Institutes of Mental Heaith Intramural Research
Programme™® shows that different factors psychoiogically play a
role in addition to the physical act, such as the duration,
frequency, relationship to the abuser, age of onset and presence
of physical and other forms of vialence and there is therefore no
clear link between the type of sexual offence and extent of

trauma experienced;

54.7 thal, as further expert reports referred to by the WLC such as

that of Ullman etc®® demonstrate, trauma impacts the mental

* Founding Affidavit page 38, para 88 and Pauisen and Another v Skip Knof investments 777
gﬂt_-,r} Lid [2015) ZACC 5, 2015 (3) BA 479 {CC} at para [59] to [74].

WLC Heads of Argument p 29 para 70,
“ Higgins, D. 2004 Differentiating befween child maltreatment experiences. Family Malted No
EEE'I, pp 50-55,

Putnzam FW, Trickett PK.
% Uiman elc “Peychosocial Correlales of PTSD Symptom Severity in Sexual Assaulf
Survivors Joumal of Traumatic Skress Vol 20 No 5 Qctober 2007, pB21.
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health of victims in numercus ways and effects vary on a case-
by-vase basis.“?'

54.8 ihat neither thei physical injuries suffered by the victim resulting
from the sexual aftack nor the relationship between the victim

and the offender were significant predictors of post-traumatic

stress disorder *?

[65] Thus the WLC submits thati, as the trauma suffered is independent of
the seriousness of the sexual offence, padicularly with regard to whether it
involved penétraiion, or did not, treating certain sexual offences differentiy fo

others is entirely irraticnal.

[56] The second amicus, The Teddy Bear Clinic (*the TBC”) supporis the
above with additional expert evidence. The TBC submits that the distinction
between sexual assault and rape in respect of the nature of the harm is

arbitrary, with reference to the expert evidence of Woollett who explains that:

“Victims' response lo sexual assault and rape is nuanced, and victims
respond differently. Long term sexual assault and grooming can lead to
susiained posf fraumaltic distress and degrees of dissociation, which in
some cireumstances can be lesser, similar fo, or worse, than ihe

incidents of rape."*

AT \WLC Heads of Argument p 30, para 70.4.
“4 Uliman supra at p 2683 and WLC Heads of Argument p 30, para 70.5.
“* Nataly Woallett p 80, para 28.
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{57] The TBC thus submits that the protection afforded to rape survivors
compared o that afforded to those of sexual assault is arbitrary and
discriminaies against victims of sexual assault, resulting in an unequal
appiication of the jfaw.”® The TRC submits that 20 years js not cognisant of
the nature and process of sexuaj assault disclosure, that it is not a single
event, occurs over a iengthy period of time and is impacted by numerous

factors. ¥

[58] The third amicus ("the LHR') submits that the distinction between
sexual offences effected by section 18 of the GPA does not accord with the
theory of punishment as a principle of criminal law and that it serves to
irrationally immunise certain sexual ofienders against the interests of a
sociely. The LHR submits that it simply doas not make sense within the
current South African context to punish ceriain sexual offences more than 20
years after they were committed, thereby fulfilling the functions of punishment,
prevention, retribution and deterrence, whiist other sexual offences go
unpunished due to an arbifrary distinction and an érbitrary time period

imposed by section 18 of the CPA 52

[58] The Minister, in his submissions, emphasised that the applicants were
all_children at the time of the offences™ that the seriousness of non-
penetrative sexual offences, especially against children, can no fonger be

averlocked, and that the perpetuation of this poiicy distinguishing between

TTBC Heads of Argument p B, para 11,

*" TBC Heads of Argurment e 12, para 27.

*2 Heads of Argument LR p 10, pars 18.

® Minister's Heads of Arqument p &, para 12.
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penetrative and non-peneirative sexual offences is untenable and unfair

- against children.® The Minister states that it is not “unusual for the cour,

when defermining the validity of statutes, lo give orders that go beyond the
exacf facts but are necessitated by the underlying consfifutional prnnciples
involved™® and that “the general principle of cur law that consfitutional
rsmedies should give refief not only to the perficular litigant but all those
simitarly situated shoufd apply equally fo the development of the comrmon
faw”.5® The Minister further submits thal: “The definitions of offences that do
not prescribe in terms of the impugned provision is not informed by the

government purpose that underpins the Sexual Offences Act.™

[60] The Minister advises in his affidavit that the impugned provision in s
current form is the product of the amendments effected in accordance with
section 88(1)(b) and {2} of the Sexual Offences Act, that the objects of the
impugned provision can only be understood within the context of SORMA and
inquiry into its intention, and that the preamble to SORMA is thus critical,™ as
it makes it clear that the legislature intended to put an emphasis on the
progressive development of a criminal justice system that is victim-centred,
caring and responsive.®® The Minister advises that SORMA provides for the
development of a National Policy Framework on the Management of Sexual

Offences (the NPF) to guide the integrated management of sexual offences

™ Minister's Heads of Argument pp 11-12, para 27.
= Minister's Heads of Argument p 12, para 28.

* Minister's Heads of Argument p 13, para 29.

% Paragraph 30 Minister's heads of argument.

* Minister's Affidavit pp 371-372, para 54.

% Minister's Affidavit p 373, para 55.
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matters.®® The NPF, which was gazetied on 6 September 2013, reguires a
developmental approach that ailows for the progressive realisation of the aims

and chjects of SORMA through the principles contained therein.*!

[61] On raticnality, the Minister states that the exercise of public powers has
to be rational® and objectively viewed, a link is required between the means

adopted by the legislature and the end sought to be achieved.

{62] The Minister points out that section 59 of SORMA seeks to import the

above in criminal proceedings by providing that:

“In criminal proceedings involving the alleged commission of a sexual
offence, the court may not draw any inference onfy from the fength of
any delay befween the afleged commission of such offence and the

reporting thereof >

The Minister concludes:®

"Given the serious nature of alf sexual offences and the vulnerabifity of
the viclims of such offences, any policy posilion that seeks fo
distinguish between peneirative and non-peneirative sexual offences in
relation fo sexual offences in relation to section 18 of the Criminal

Procedure Act canno! pass constitufional muster. [my emphasis]

T wtinister's Affidavit n 374, para 56,
! Minister's Affidavit p 375, para 59.
5 Minister's Affidavit p 376, para 64.
% Minister's Affidavit p 377, para 66.
 Minister's Affidavit pp 278-379, paras 69-70.
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In the premises, the Second Respondent is of fhe view that the
exclusion of sexual offences, other than rape and compelled rape, from
the definffions of offences that do not prescribe in terms of ssction 18
of the Criminal Procedure Act, was not informed by the Government

purpose that underpins the Sexual Offences Act.

The Sexual Offences Act is suf generis in nature. I engenders an
imtegrated approach to its enforcement and the continual moniforing
and evaluation. Accordingly the Second Respondent's stance is also
informed by the Deparfment’s dulies in terms of the NPF, which includs
a duly fo attend to legislative development, review and amendmeni.

The grani of the relief sought by Appilicanis would present an

opportunily fo attend fo this duty and ensure that the rght to instifufe

prosecytions in_instances of sexual violence, espscially against

chifdren is not restricted.” {my emphasis]

[63] Having regard to all the expert evidence provided to this Count
pertaining to, infer afia, the delayed disclosure in relation to victims of sexual
offences other than rage or compelled rape, the fact that the trauma suffered
by vicims may be worse in non-penetrative sexual offences than in
peneirative sexual offences, that prescription is intended i{o penalise
unreasonable inaction and not inability to act,®® and having regard fo the
sound legal arguments adduced by the applicants, the amici and the Minister

outlined above, | am of the view that section 18 is arbitrary and irrational and

= Van Zifl v Hoogenhout 2005 {2} SA 93 (SCA) at para [19].



31

accordingly is inconsistent with the Constitution and invalid, in relatior to not

only children, but to ali victims, including adults.

[64] indeed, the posilion was canvassed in relation to prescription in a civil

matter in Bofhma v Els 2010 {2) SA 622 {CC) where Sachs J stated:*®

“{48] A nolable fealure of recent decades has been the manner in
which aduft women have through newly discovered Insight found
themselves suddenly empowered to come to grips with and denotince
sexual abuse they had suffered as children. In Van Zijl v Hoogenhout,
the appellant, af the age of 48, sued her uncle for sexual abuse during
8 years of her childhood. The issue fo be defermined was the date
from which civil prescription would run. The appelfant argued that the
prescription perfod ran not from the dates of the commission of the
crime, but rather from fhie date on which she subjectively realised thaf a
wrong had been done to her by her uncle. This cantention was upheld

in the Supreme Court of Appeal.”

And further that:”

'f49] Dectding that a victim of child or sexual abuse who acquired an
apprecigtion of the criminal act during aduithood is able to sue the
abuser within three years of gaining that appreciation, Heher JA

obsernved:

S Atp 624, para [44l.
7 At p 624, para [49].
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‘Abused children have a right of recourse against their abusers. Unitii
the 1980's the right was seldom invoked and in South Africa, probably
not at aff.  Major reasons were culfural or socieisl taboos {many
abusers are close family members) and ignorance. Since then, the
houndariss of understanding of the psyche of survivors of child abuse
have been pushed back by expert studies of the problem and the frus
nature and extent of the effects of such abuse have ... become betisr
appreciated. As survivors have become more informed about their
condition and rights and have received support from publiic interest
groups, there has besn an upsurge in claims, many by adults who

initiated proceedings years after the actual incidents of abuze. ™

[65] Significantly the SCA found in Van Zif v Hoogenhout® that
prescription penalises unreasonable inaction not inability to act. Heher JA
listed several factors that contribute to victims being sericusly inhibited by
reason of his or her psychological condition from instituting action in a civil

claim and dismissed a special plea of prescription as a resuit.

[66] There seems to be no reason why these findings and ohservations
would have any less cogency when applied to the question of prescription in
criminal cases to the victims of sexual offences. For all the above reasons |
conclude that section 18{f} of the CPA is irrational and arbitrary in excluding
only rape and compelied rape from the prescription period of

20 years and not other sexual offences.

 Van Zijl v Hoogenhout 2005 (2) SA 83 (SCA) at para [19],
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{67] To create a random cut off time of 20 years for prescription of sexual
offences when vast swathes of evidence demonstrate that they inflict degp
cohtinuous trauma on victims, many of whom suffer quietly, and either never
disclose the offences at al, enabling the perpetrator fo escape all
consequences, or disclose over varying lengths of time after the offences
were commifted, dependent on each viciim's unique circumstances and

emctional fragility, is entirely irrational and arbitrary.

[68] The law must encourage the prosecution of these nefarious offences,
which are a cancer in South African society, and must support victims in
coming forward, no matier how late in the day. The law should net smaother a
victim's ability to bring sexual offenders tc book, as it presently does. Victims

should not be hushed by section 18 of the CPA.

[64] Having found section 18 of the CPA is irrational and invalid and
inconsistent with the Constitution, i is not sincily necessary for me to deal
with the further attacks on the impugned provision. | shall nevertheless deal

hriefiy with some of them.

H. ADDITIONAL CHALLENGES TO SECTION 18 OF THE CPA

[70] Seclion 7(2) of ihe Constitution states:

“The State musf respect, profect, promote and fulfil the rights in the Bilf

of Rights.”
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[71] The applicants contend that the impugned provision violates their rights
to

{a) human dignity;

{b) equality and non-discrimination:

{c) to be protected from abuse as children;

(d) be free from all forms of violence from both public and private

SOUICes;
(e} access to courts; and

(0 & fair trias.®®

The applicants contend that the limitation that section 18 of the CPA imposes

is not justifiable under section 38 of the Constitution.

[72] Section 36 of the Constitution entitled &imitation of Rights restricts the
manner in terms of which the rights in the Bill of Rights may be limited, whilst
section 10 states that everyone has inherent dignity and the right to have their

dignity respected and protected.

[73] The right to dignity has been described by the Constitutional Court as
one of the most important of all human rights and the foundation of many of

the other rights in the Bili of Rights.™

{74} !n its preambie, SORMA itself refers to the numerous rights it seeks to

protect, inciuding:

Apphcants’ Heaads of Argumeni p 4, para 3,
" S v Makwanyane and Another 1995 {3) SA 391
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‘the right to equality, the right to privacy, the right to dignity, the right fo
freedom and security of the parson, which incorporates the right fo be
free from alf forms of violonce from either public or private sources, and
the nghts of children and other Viiinerable persons fo have their best

interests considered to be of paramournit importance.”

[75] Flowing from the SORMA preamble, the Minister points out that it is
clear that the legisiature intended to emphasise the progressive development
of a criminal justice syster that is victim-centred, responsive and caring’’ and

stated that, in relation to the right to dignity:

“ submit that the delay in reporting the sexual abuse that is alleged fo
frave cccurred in this instance has created an uneasy tension befween
the right to dignity of both the victims and the alleged perpetrator. The
right to dignify is recognised as unfversal, in that it provides that
everyone has an inherent dignity and a right to have their dignity
respected and profected’ as recorded in section 10 of the Consfitution.
The preambie o the Sexual OFences Act reflscts the policy position of
the National Executive. This preamble seeks, infer afia, to promote the
dignity of the victims of sexual offences by creafing a uniform and
coordinated approach to  the scourge  of sexual violence.
Simultaneously, proseculors are aware of the sgction 35 rights of

accused persons, and the inherent dignity that those persons are

" Minister's Affidavit p 373, para 55.
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entiflad o under ihe Constitution, particularly where such accused

persor has yef to be prosecutad.”?

Further O'Regan J in Dawocod v Minister of Home Affairs 2000 (3) SA 536

(CC)" said:

“Human dignity informs constitutional adjudication and inferprotation at
2 range of levels ... Human dignity is also a constitutional value that is
of central significance in the limitations analysis. Seciion 1 0, however,
makes it plain that dignity is not only a value fundamental to our
Constitufion, it is a Justiciable right that must be respected and

protected.”™

(78] In my view, fiowing from the evidence presented to this Court, the
applicants’ rights to human dignity have been breached by section 18 of the
CPA, as their dignity is no less impaired by the fact that the sexual offences
commiited upon them were non-penetrative as opposed to penetfrative, and
conseguently, in the limitafions anaysis in accordance with the factors as set
out in section 36 of the Constitution, section 18 of the CPA is on this basis too

inconsistent with our Constitution.

[77]  The WLC submits™ that the impugned provision viotates the rights in

section 9(1) of the Constitution which provides:

7 Minister's Affidavit p 380, paras 74-75.
" At para [35].

™ Pawood para [3s). :
"“WLC Heads of Argument p 28, para 88,
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“f1} Everyone is equal before fhe law and has the rght fo equal

protection and benefit of the law.”

[78] In that section 18 of the CPA discriminates against persons who have
endured sexual offences not falling into the category of rape or compelied
rape by preventing them from pursuing a prosecution due to the effluxion of
time, and in that it is amply demonstrated above by the evidence of expents
that sexual offences other than rape or compelled rape are an equally
egregious violation of a person’s rights, and ¢ause as much, and often more,
trauma than the iatter, | concur that section 18 is in breach of section 9{1) of
the Constitution as the victims of other sexual offences do not get equal
protection and benefit of the law. Thus the distinction between the protection
afforded to survivors of rape and compelled rape by section 18 vis-d-vis the
survivors of non-penetrative sexual assault, infringes, in my view, the right to

equality in terms of section 2 of the Constitution.

[79] On the bases of these breaches of rights too, and in addition to my

finding of iraticnality, section 18 falils to be declared unconstitutional and

invalid.

l. THE BALANCING ACT BETWEEN THE RIGHTS OF THE VICTIMS

OF SEXUAL OFFENCES AND THCSE OF THE PERPETRATORS

[{80] | turn now to the balancing acts that & court must engage in, in relation

to the tension between the rights of the victims and those of perpetrators, as
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set out in sections 35(3)(l) and (n) of the Constifution, which give every

accused person a right to a fair frial. The balancing of competing interests

must stilt take place.

i81] The rights to a fair trial, coupled with the Siate’s discretion on whether
to prosecute or not, based on the cogency and refiability of the evidence at ils
disposal, seem to me {0 reduce any prejudice an accused might experience
as a result of a deiay in prosecution beyond 20 years. These rights, which are
protecied, apply equally in prosecutions for rape, compelled rape or other
sexual oﬁena;':es. It would be illogical for the accused’s rights to be infringed
by a delay in prosecuting sexual offences, but not be infringed by a delay in
prasecuting rape or compelied rape, as | have already found that the former

are no less serious than the offences of rape or compelled rape.
[82] Furthermore, as Sachs J states in Bothma v Els supra:

“Sociely demands a degree of repose for its members. People should
be able to gef on with thelr Hives, wilh the abilily fo redeem the
misconduct of their early years. To prosecule semeone for shoplifting
mare than a decade after the event could be unfair in itself, even if an
impeccable eyewitness suddenfy came forward, or evidence proved
the fheft heyond a reasonable doubl Everything will depend upon the
circumstances. Alf the refevant facfors would have fo be weighed on a
case-by-case hasis. And of ceniral significance will always be the

nalure of the offence. The less grave the breach of the faw, the loss fair
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it will be to require the accused lo bear the consequences of the delay.

The more _serious the offence the greater the need for faimess to the
public and the complainant by ensuring that the matter goes to frial. As
the popular saying telis us ‘Molato ga o bole’ {Sefswana) or fical ‘alibol’

(isiZuly) — thore are some crimes that do not go away”™ [my

emphasis}

Sachs J states furthes:

[83]

“Adults who fake advantage of their positions of aithorily over chifdren
to commit sexual depredations against them shouid not be permilted to
reinforce their sense of entiffement by overaying it with a sense of
impunity. Gn the conlrary, the knowledge that one day the secref wilf
out acts as a major deterrent against sexual abuse of other sirmifarly

vulnerabie chifdren.””

Balancing the competing interests of victims of sexual abuse with the

rights of an accused as set out in the Constitution, and mindful of the

aforesaid dicta, | am of the view that an accused's rights to a fair trial will be

no more prejudiced in a prosecution after twenty years for sexual offences

than his rights in a prosecution afier twenty years for rape or compelied rape.

{84]

| turn now to the question of legality. Under the well-established

principles of legality in our law, in relation to the criminal justice system, the

* At para [77].
T At para [66].
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principles of ius acceptum, ius praevium, jus cerfium, lus strictrum and nutia
pecna sine lege apply. Thus the piinciple of legality prevents arbitrary
punishment and ensures that criminal liability accords with clear and existing
ruies of law. Sections 35(3){) and 35(3)(n) of the Constitution enshrine these
principlas and the Constitutional Court in Masiya's case supra endorsed the

rule against retrospectivity.

[85] On the facts presented by the applicants, Frarnkel could have been
prosecuted for the commion law offence of indecent assault as that was the

crime in terms of the legislation in existence when he allegediy committed the

offence.

[86] Inthat the sexual offences alleged to have been parpetrated by Frankel
at the time aiready constituted criminal offences at common law (in this case
indecent assault), there would be no criminalisation of conduct here, by
making the constitutional invalidity of section 18 of the CPA retrospective, that
was nhot already criminal at the time the alleged offences were committed. As
such, the issue of the criminalisation of conduct that was not previously
criminal does not arise in this case, whilst there must still be a balancing of
the compeling interesis of the victims and the perpetraiors as was set out in

National Coalition for Gay and Lesbian Equality and Another v Minister of

Justice and Others.”®

1958 (12) BGLR 1517 (CCY; 1899 {1) SA 6 {CC) at para {35).
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indeed in Bothma v Eifs, supra, the Gahadian case of R v Carpseifa 1997 {1)
SCR 80 was qguoted in a footnote by Sachs J, which included the statement of
the minority by L'Heureux-Dubé J that “S#i#l, sociely expects couris of faw fo
ascertain that person’s guilt or innocence by way of a trial, and, subject to the
uncertainties inherent in any human enferprise, to render a verdict that is frue

and just. It is a erucial role which should not be abdicated except in the most

exireme cases”.”®

1871 | was also referred o the New Zealand decision of Anderson and Ors

v Hawke® where it was held that:

“There is strong public interest in the courts facifiiafing and not
frustrating prosecutions for historical sexual abuse ..." This is
reconcifable with the fair trial guarantees in section 25 of the New
Zealand Bill of Rights Act if, but onfy if. such prejudice is appropriately
mitigafed. Such miligating s largely achieved by the general rules of
criminal procedure (paricularly as fo the cnus and siandard of proof)
and careful evaluation by the trier of fact of the evidence which is
adduced. But it aflso usually requires the judgs o lake particular
measures o reduce, as far as possible, the risk of delay-refated

prejudice.”

[88] To my mind, having regard to the fact that the procedural and

substantive protections of the Constitution apply to all accused persons

* Bothma v £is 2010 (2} SA 622 at footnote 76 p 650.
B0 2016 NZHC 1541 at paras [18] to [20].
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equally, there is no additional constitutionai prejudice to an accused being
charged with a sexual offence presently not excluded from section 18 of the
CPA as opposed to the crime of rape and compelled rape, that is so presently

excluded, with the prescription period being lifted retrospectively.

[89] As Sachs J stated in Bothma v Efs 2010 {1) SACR 184 (CC),%Y an
accused’s fair trial rights are not sofely infringed because of 3 lengthy deiay in
prosecution. |t is the actual effect of the delay upon the fairness of the trial,

not its langth, that iz relevant.

[90] Further considerations that apply in deciding on the guestion of
retrospectivity here, are the rules of evidence which protect an accused and
the fact that uitimately the NPA has the discretionary power to institute or
decline to institute criminal proceedings as set out in section 178(2} of the
Constitution read with section 20 of the National Prosecuting Authority Act 32
of 1988, the NPA Code of Conduct and NPA Prosecution Policy Directives.
Any defay-related prejudice that might be suffered by Frankel or any other
accused person conseguent upon the removal of the 20 year time fimit for
prosecution retrospectively for sexual offences other than rape and compeiled
rape would be adequately mitigated by the fair tﬁal guaraniees provided in

terms of section 35 of the Constitution.

{911  Weighing up the potential prejudice to offenders should the order of

constitutional invalidity be made retrospective in this case with the fact that

™ At paragraph {343,
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the appiicants’ claims would be rendered moot by a prospective order only,
along with the claims of thousands of other victims of sexual offences, the

balancing act falls heavily in favour of making it refrospective.

J. THE STATE'S CONSTITUTIONAL OBLIGATIONS

[82] Section 7(2) of the Constitution imposes & duty on the State to
‘respect, profect, promote and fulfif’ the rights in the Bill of Rights. Sexual
viclence, be it rape of other forms of sexuai offences, resuits potentiaily in a
breach of the rights in sections 9, 10, 12{1)(c), 12(2}b) and 28 of the Bill of

Rights.

[93]  The duly of the State in terms of section 7(2} has been interpreted by
our courts to include, as stated in Chrisfian Education SA v Minister of
Education 2000 (4} SA 757 (CC) the obligation fo "take appropriate steps to
reduce violence in public and private fife*® and also, as appears in S v Baloyi
(Minister of Justice and Anolther Intervening) 2000 (2) SA 425 (CC) "directly to

protect the right of everyone lo be free from private or domestic viclsnce”.®

[24}] Not oniy does section 7(2) of the Constitution impose a duty on the
State to respect, protect, promote and fulfil the rights in the Bilf of Righis, but
the State has the responsibility to prosecute criminal offences. This arises
directy from section 179(1) and section 179{2) of the Constitution. Indeed, in

3 v Basson 2005 (1) SA 171 (CC) the Constitutional Coust stated that there is

" At paragraph [47).
™ At paragraph [11].
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a constitutional obligation upon the State to prosecute those offences which
lnreaten or infringe the rights of citizens and it is of essentiai imporstance in our

constitutional framework %¢

[95] The State is precluded, by section 18(f) of the CPA, in all
gircumstances, from prosecuting an accused for any sexual offence other
than rape or compelled rape if it exceeds the 20 year prescription period. No
assessment of the particular facts of the case, the evidentiary vakie of all
evidence available and any other factors are able to be taken into account by
the State. it has no discretion. The resuit is, as the applicants put it a
‘guilioting effect” in preventing prosecution of other sexual offences after 20

years.

{96] The high and extrems levels of sexyal violence against women in
South Africa have been fully documented and recognised, in Carmichole v
Minister of Safely and Security supra, as “the single greafest threat fo the se!ﬁ
determination of South African women"® It has been found to refiect the
unequai power relations between men and women in our soclety {in Masiya
supre)®, and the threat of sexual violence has been described as being as
permicious as sexual viu!ence.ftseff and as entrenching patriarchy as i
imperils the freedom and self-determination of women (Fv Minfsfer of Safety
and Security and Anofher (Institute for Securily Studies as Amious Cuniae))

2012 JOL 28228 (CC).¥

°" At paragraph [32].
% At para [82],

% At paragraph {25}
*? At paragraph [57].
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[97} Furthermore, the preamble to SORMA recognises fully that the

commission of sexual offences in the Republic is of grave concern.

[88] Consequently, the State's duty to protect all persons against sexual
viclence, in terms of section 7(2) of the Constitution, is a particularly onerous
ohe having regard to the extreme ievels of sexual violence in South Afiica
that confinues unabated to this day, and seciion 18 of the CPA stultifies the

State’s constituticnal obligations as sketched above.

K. SOUTH AFRICA'S INTERNATIONAL iAW OBLIGATIONS IN

RELATION TO WOMEN AND THE APPROACH TO PRESCRIPTION

iN FOREIGN JURISDICTIONS

[98] The Constitutional Court has determined that South Africa has a duty in
international faw duty to prohibit all gender based discrimination that has the
effect or purpose of impairing the enjoyment by women of fundamental rights
and freedoms and to take reasonable and appropriate measures 1o prevent a

violation of those rights.5®

[100] South Africa is a signatory to much international human rights
legisiation, including the Convention on the Elimination of Al Forms of
Discrimination Against YWomen, the African Charter on the Righis of Women,
and the SADC Protocol en Gender and Development, It is apparent from

these that in terms of its international obligations, the State has a

b Baloyi para [13), Carmichele supra at para [62] and Van Eeden v Minister of Safely and
Securify 2003 (1) SA 389 (SCA) at para 1 3]
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constitutional duty to ensure that sexuat offences are prosecuted and this duty
is heightened in respect of sexﬁal offences against women and children. In
this regard, a prescription imit of 20 years on sexual offences other than rape
or compelled rape appears to frustrate the aims and objectives of these

international obligations.

[101] ! also have taken note of the approach taken in many foreign
furisdictions to prescription relating to sexual offences. What is clear is that
numercus jurisdictions have ho prescription period whatsoever for afi sexual
offences. These inciude England, Wales and Canada. There are several
jurisdictions that have no prescripfion for child sexual offences and other
jurisdictions that provide for varying prescription periods according to severity.
Accordingly, South Africa will not be alone if the 20 year prescription period

for sexual offences other than rape or compelied rape is set aside.
L. THE RELIEF SOUGHT

{102] As described earlier, | invited al! the parties to suggest what relief they
believed it would be appropriate for this Court to gramt in the case of a
declaration of invalidity, and whether there should be some form of inierim

"reading ", into section 18 of the CPA.

[*03} The Minister and the applicants seek to confine any declaration of

invalidity to sexual offences committed against children only. At the inception
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of this judgment | conciuded that such a limitation would not be warranted

based on the facts of this case,

[104] The applicants and the LHR seek no suspension of the declaration of
irvalidity whilst requesting a “reading in" immediately. This, in effect, would
close the door to Parliament reconsidering and amending seciion 18 of the
CPA with regard to all the varied sexual offences set oyt in SORMA,
particularly as, prima facie, some of the offences in SORMA may well warrant
a prescription perfod, such as those pointed out to me by tha Minister, namely
the offences in Part 4 of Chapter 2 of SORMA. There are further statutes that
could also be affected by an immediate order with no suspension, such as the
offences referred to in sections 50(A)(1) and 50(A)(2} of the Child Care Act 74
of 1983, sections 141 and 1 10(1} of the Children’s Act 38 of 2005, sections
25, 26, 27(1)-(3), and 27(AX1)-(2) and 28 of the Films and Publications Act 65
of 1986 and Chapter 2 of the Prevention and Combatting of Trafficking in

Persons Act 2013

[105}) To thus grant an immedgiate order in the terms framed by the
applicants, with no suspension thereof, would remove Parliament's right to
assess which further sexual offences shouid prescribe or not prescribe, and
unnecessarily biur the line between the courts and the iegisiature. There
Seems no reason why the order should not be suspendad to enable the
legistature to correct the defecis identified herein, fo properly consider the
effects of the retrospectivity of the invalidity order, and to iook at all the

implications of an amendment to it. The Minister urged me alzo to consider
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the fact that other stakeholders may aiso be affected by any invalidity

declared, such as healih servicas, social services and the MPA.

[108] This Court is empowered by section 172{1)(b} of the Constitution, when’

deciding a constitutional matter within its power, ta make
“any order thaf is just and equitable, including —

N an order limiting the retrospective effsct of the declaration

of invalidity: and

(i} an order suspending the declaration of nvakdity for any
period and on any conditions, to allow the competant

authorify to correct the defect”

[107F The question that this Court has to grapple with, having found that
section 18 of the CPA is inconsistent with the Constitution and that Parliament
should be given an oppontunity fo remedy this defect, is whether, in the

interim, this Court should grant further relief, in the form of a “reading in’"

[108] The difficuit issue js thus whethar victims of sexuai offences, other than
rape or compelled rape, should continue o be preciuded from pursuing
prosecutions of their offenders for the further pericd of suspension of the
invadidity of section 18 of the CPA, or whether they should be granfed the

ability to further prosecutions forthwith whilst Parliament considers the matter.
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[109] in this regard, the offending legislation, namely section 18 of the CPA,
has already been in operation for same 10 years and therefore, for some 10
long years already, victims of sexual abuse other than rape or compellad
rape, who may have come forward to report same beyond the 20 year
prescription period, have heen barred from having any prosecution of their

Cases proceed.

1110] The effect of my not granting an interim remedy now would thus delay
the ability of victims to prosecute their offenders by at least a further two
years, if one has regard to the amount of time i will take between the granting
of this order and a possible confirmation thereof by the Constitutionat Court,
coupled with the period of suspension of 18 months which | intend to rmake.
This would thus mean that 12 years will have elapsed since section 18 of the
CPA was promulgated before victims may proceed with their prosecutions of

sexual offenders.

[111] This Court is mindful of the deiicate, sensitive, frightening and
vulnerable situations that victims find themseives in when coming forward fo
pursue the prosecution of the crimes &gainst them. The legal process they

have to go through in seeking justice is not for the fainthearted.

[112] Where victims have already begun the process of disclosure ang
reperting of the abuse against them, this Court is concerned that a further

detay of 2 years may undermine the courage of the victims who are presently
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coming forward to pursue their complaints when they are informed that they

should wait a further 2 years, in imbo.

[113] As disclosure is in, of iself, a painful Process, particularly as occurred
with the applicants in this case, a further delay would in My view cause
unnecessary insecurity in the minds of the vicims and further traumatise
them. My concern is reinforced by the facts of this case. The bravery of the
applicants coming forward rany years after the alleged cnmr_nissinn of the
oftences by Frankei, coupled with the additionai giare of the publicity to which
ihey have been subjected and ihe concomitant intrusion into their personai
suffering by having to publicly disclose the intimate detalls of the offences

allegedly endured by them in affidavits, has not gone unnoticed by this Court.

[114] But for the strength of the applicants in bringing this application, section
18 of the CPA may have continued indefinitefy, unchanged, as it is clear that
the iegislature has been extremealy lax in promulgating an amendment to
secticry 18, despite the protestations of the Minister that the Naticnal Policy
Framework on the management of sexval offences has been active in
investigating these issues. It has been, in the case of the legislature, too litte

{oo late.

[115] There is accordingly no reason why this Court should not grant an
immediate reading in pending the further investigations of the legislature, in
the furtherance of an order that is just and equitable in terms of section

172{1)(b} of the Constitution,
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[118] In their Notice of Motion, the appiicants sought a costs order against
any respondent who elected to oppose this application. At the hearing of this
matter, this Court was advised that the applicants had undentaken, in a latter
dated 9 May 2017, as furnished to this Court after the hearing, not to seek

costs against "fhe estate and hereby abandon same”.

{117]  Applicants' counsei referred me to two cases, heing Malachie v Cape
Dance Apademy Infernational (Ply} Ltd and Others 2010 (€) SA 1 (CC) and
Malachie v Cape Dance Academy International (FPty} Ltd and Others 2011 (3;
BCLR 276 {CC). The Minister submitied in its final written submissions
furnished afier the hearing, that the costs should be shared jointly and
severatly with Frankel until 20 January 2017, being the date Franket

abandoned his opposition to prayer 1 of the applicants’ Notice of Motion.

£118] In Malachie v Cape Dance Academy international (Pty) Lid and Others
2010 (6) SA 1 Magoeng CJ found that the Minister shouid be liable for costs
as he was enjoined fo identify jaws inconsistent with the Constitution for
amendment, and that as the employers in this case had not been notffied that
an crder for costs would be sought against them, it wouid not be just and

equitable to mulct the employers in costs and made a provisional order.%?

™ At para [50].
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[119] in due course, and in Malachie v Cape Dance Academy International
2011 (3) BCLR 2078 (CC) the court considered whether the provisionat order

on costs shouid be made final. Tha coust found:

"We are salisfied that it wilf not e fust and equitable for the emplovers
fo be required to pay any of Ms Malachie’s costs. VWhile it is trio that
they sef the ball rofiing by causing Ms Malachie’s amest, we must alsn
have regard to what happened after that. The employers agreed to her
refease and affer securing an agreement that Ms Malachie will nof
require them to pay their costs, icok no further part in the proceedings.
The position would have been different had the employers insisted on
Ms Malachie's further detention and defended the constitutional vafidify

of the procesdings.

FThe Minister has the duty to ensure that any provisionaf statuie within
his functional area which offends the provisions of the Constitution is
suitably amendad or repealed without unnecessary dsfay. This applies
to the impugnied provisions. As noifed m the main judgment, he pas not
done so for the past 15 years imio the constitufional dispensation.
Thers s, therefore, mert in fhe employers’ contention ihat the
chalfenge to the constitutionality of the impugned provisions is a
contest nof betwesn Ms Malachio and the employers but between her
and thé Minister. It is therefore Just and equitable that the Minister

should pay Ms Malachie’s costs in this Court "

= At para [7].
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[120] In the case before me, Franke! opposed the reliaf sought by the
appiicants in all the prayers in their Notice of Motion unti! the date that the
applicants amended their refief, in the alternative, to narrow it down. Only on
20 January 2017, in his rejoinder, did Frankel withdrawn his opposition o
prayer 1 of the Notica of Motion, but persisted in his opposition to the relief in

prayer 2. He stateq:

“However, ! maintain my opposition to the relief sought in prayer 2 on
the basis of the principle of legality as sef out in my answering

afficdavit, "

{121] It was only when Franke passed away on 13 April 2017, a few weeks
before the hearing of this matter, that the relief sought in prayer 2 hecame
moot as a result of his passing. Until such time Franke! was very much
involved in the opposition of this applicafion in reiation to prayer 2, and in

having opposed prayer 1 untit January of this year.

M22] The iis between the applicants and Frankel was in any event
terminated on 13 April 2017 arising from his death. No substitution of the
Estate Late Franke!l occurred untjl the hearing of this matter when g Notice of

Substitution was handed in by counsel.

{123] In relation to the conduct of the Minisfer, he was singularly dilatory and

unhelpful in assisting this Court, despite the precepts of the case of £x Parte

ﬁej’ﬂfﬂder Pages 301-302, para 3.
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Omar* in that he only filed his Answering Affidavit and Heads of Argument

after 23 Aprit 2017, being less than a month before the hearing of this

application.

{124] Frankel's counsel, for the Esfate fafe Frankel, argued vigorously
against any cosis order being made against Frankel. It was submitted that tha
oppaosition to prayer 1 of the Notice of Motion was limited to ascertaining the
frue ambit of the applicants' case,® and. inter alfa, on whether a case had

ever been made out in prayer 1.

{125] Despite the applicants having subsequently narrowed down their relief,
this Court has nevertheless found that the relief to he granted accords with
the initial relief sought by the applicants in prayer 1 of their Notice of Motion.
Thus the opposition initiafly raised by Frankel in relation {o the broadness of
the order sought would in any event have failed. Furthermore, Frankel
continued to oppose the relief sought in prayer 2, and this would have
remained an issue argued before this Court but for the passing away of

Frankel a mere few weeks before the hearing of this application,

[128] in all these circumstances, this Court is not of the view that the Ministar
alone should be orderad to pay the full costs of this application, as suggested
by the applicants, particulady having regard to the fact that ali costs paid by

the Minisier Litimately flow from taxpayers' money.

% 2003 (10) BCLR 1087 {CC).
* First Respondents note o, costs p 3, para 7.
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[127] This case is different from Matachie, There, after the empioyers had
agreed to her refease after securing an agreement that Ms Malachie woyld
not require them to Pay her costs, the employers took no further part in the
Proceedings. The court Specificaily stated that “the posttion would have been
different had the emplovers insisted on Ms Malachio's further defention and

defended the constitutional validity of the Proceedings™.

[128] Franket chose to continue o actively oppose these Proceedings right
up untit his death. A further point of departure from the facts in Malachio is
that until the hearing of this matter, and unti} the undertaking givan by the
applicants that they would pursue Costs only against the Minister, Franke! was
fully aware that a costs order would pe sought against him. This Gourt is not
bound by agreements entered into hetween the applicant ang Frankei in

felation to costs entereq into which affect thirg parlies, such as the Minister in

this case,

of Magoeng CJ™ referring 1o the fact that the Minister had faileg to amend the
defending provisions of the Constitution in that case for some 45 years. In this
case, the Minister hag failed to ensure that section 18 of the CPA, which
offends the provisions of the Constitution, hag bean suitably amended for a
period of at feast 10 years since the jast amendment to section 18 of the CPA

was promugated in 2007

* At paragraph (6]
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[130] For ali these reasons, | am of the view that the costs of this appiication
must be shared equally hetween Frankel and the Minister until 20 January

2017, whereafter they should be borne sclely by the Minister.

N. THE ORDER

| accordingly make the following order;

1. It is dectared that section 18 of the Criminal Procedure Act, 51 of
1977, is inconsistent with the Constitution of the Republic of
South Africa, 1996, and Invaiid to the extent that it pars, in all
circumstances, the right to institute a prosecution for all sexual
offences, other than those iisted in sections 18(f, (h) and (i),
after the lapse of a period of 20 years from the time when the
offerice was committed.

2. The declaration of constitutional invalidity in paragraph 1 above
is suspended for a period of 18 months in arder to allow
Parkament to remedy the constitutional defect

3. Pending the enactment of remedial legislation by Pariiament, or
the expiry of the pericd referred to in paragraph 2 above,
whichever is the sooner, section 18(f} of the Criminal Procedure
Act 51 of 1977 is to be read as though the foillowing words "and
ail other sexuai offences, whether in terms of common taw or
statute” appear after the words ‘the Criminal aw {Sexual
Offences and Related Matters}) Amendment Act, 2007,

respectively”.
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4 The costs of this appiication shall be paid jointly and severally by

the First Respondent and the Second Respondent until 20

January 2017, including the costs of two counsef, after which

date the costs shall be pait solsly by the Second Respondent,
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