Case Mumber:  GAJBEZ02:

Commissioner;  Nicola Joliétan

Date of Award;  18-Now-2008

in the ARBITRATION tetween

Thandiwe Radebe
{UnloniApphizant)
and
South African Metro Police
o -{&mpo_gar_}mm{‘ o

Union/Applicant's representative:

-_Gnidh“!’Agplicﬂht‘us,'_‘_atiar“égusf 04- A Bartlett Strest
ST e U BrixtonFire S o

Station Complex ~—~

Brixton
- Tetephone: e
Telefax: 027 421 1386
E-mail;

Respondent's representative:

Respondent's address: P O Box 4086

Martindale

20592

Telephone: {11 758-9100

Telefax: 011 758-9200

E-mail;

Only signed awards that contain the CCMA approved walermark are authorised. GAIBYZ02-08
Page 1ol 15

Lsst saved on: Fri §-Feb-2000 14:24:32

Las! saved by: Nanakieh



1. DETAILS OF HEARING AND REPRESENTATION

1.1 The hearing was held al the CCMA Gauteng, on 26 August and 6 and 7 November 2008, The
applicant was represented by Ms H. Rabkin-Naicker , an advocate. The respondent was
represented by Mr J. Mobe, an employee of the allorney.

1.2 Mo pre-arbitration meeting was held. Both parlies submitled a bundie of documents into
evidence. The arbitration proceedings were mechanically recarded.

2. BACKGROUND TO THE DISPUTE

2.1 The dispute was referred fo the CCMA es a constructive dismissal. Il is commen cause ihat the applicant was
emplayed from 1 January 2002 to and that she resigned on 25 April 008, She was saming R8700 per month as a Metro
Police officer, at date of resignation.

2.2 The respondent's representative raised a peint in fimine regarding the jurisdiction of the CCMA 1o hear this matter.
He arguied that the maiter should be heard by the bargaining council in leris of the applicant’s contracl of employment
and the colleclive agreement with the relevant trade unions. He added that in terms of $147 of the Labour Relations Act,
the CCMA may assume jurisdiction but should only do so in exceplional circumstances. The respondent's
representative slated that the point in limine was not raised at the previous sel-down for arbitration, as on that dale the
issue at hand was the application for postponement and-the merils of the case were not dealt with.

2.3 The applicanl’s representative replied thal the issue of jurisdiclion had never been raised previously by the
respondent; either in the correspondence between the parlies, nor at the congiliation process or the previous dale of the
arbitration, at which a postponement was sought and granted, She argued that the applicant has the right to a speedy
resolulion in the matter, and that further delay would prejudice her client, in light of the sensitive nature of the matter,
which revoives around an allegafion of sexual harassment arising from an alleged rape. In addition the applicant’s
advocate and altorney are based in Cape Town, and the cast of flying back to Johannesburg for anclher ¢ate in another
forum would be profibitive. She argued that the respondent couid have filed an application around the jurisdictional
dispule in terms of Rule 31 of the CCMA rules. -

2.4 After ap_plying_my mind to the arguments presented and after conferring with the Senior Commissioner, | issued an
externpors ruling.on-the jurisdictional point. .My ruling .was_thal. the CCMA wauld exercise ils discrelion fo assume
jurisdiction in this matter, as envisaged in $147 {2} (a) of the LRA,

2.5 In briet my decision was based, on the following factors;

: 'a)hSeqciiion 138{1) of %heLRA f??é;uifé_s the bﬁmhissﬁqﬁér tnf'"'réso}ve §1he.Adiispule quickly and fairly. It is apparent
that'the applicant wouid suffer prejudice - bith in financiat dnd emotional terms - if this malter were nol resolved
expeditiousty.

b)'The respondent {ailed to raise the jurisdictional point either in previous CCMA processes or in ferms of the
Commission's rufes. The matter was referred to the COMA on 13 December 2007, affording the respondent
ample opportunity to raise the issue. By failing o raise this point on the previous arbitration date - at which a
postponement was sought and granted - the parties tacitly submitted 10 the jurisdiction of the CCMA.

3. 1SSUES TO BE DECIDED

3.1 Whether the applicant resigned or was construclively dismissed

32 Towhat refief, if any, the applicant is entited,

4. SURVEY OF EVIDENCE AND ARGUMENT

Only signed awards thel contain the CCMA approved walermark are authorised. GAJBS202-08
Page 2 of 15

Lasi saved on: Fri B-Feb-2008 14:24:32

L.ast saved by: Nanakieid



&4 The applicant’'s evidence
4.2 Ms Thandiwe Radebe gave the following testimony under oath.

4.3 After the incident [the alleged rape} occurred on 27 May 2007 she returned to work on or
around 10 June 2007, after having been hospitalised and suffering from stress and depression.

4.4 The alleged perpetrator *K” was a chief superintendant in the interna! affairs (1A) department.
She had warked with him previeusly and they had shared an office at IA.

When she relurned to work he was out on bail and performing his usual duties at the office. She
was surprised by this, as per procedures, he should have been suspended.

4.5 She reported to her supervisor, Chief Superintendent Wayne Minaar, w ho said "OK, you are
back”. She asked why K was not suspended and he replied that K earned a lot of money and i
waould cost the JMPD loo much to have him stay at home.

4.6 The applicant stated that K was very popular at work and her colleaguas shunned her and
accused her of lying. She had no one to talk to. On one occasion she went to the canteen where
an Inspector Gumbi stopped her and said: “Sies, you think you are betler - don't act like a virgin.
Do you think you will be promoted if you open a rape case?" Inspector Gumbi is far more senior
than her, but she replied that she laid a charge because she had a right to protect hersell and her
body. She phoned Mr Minaar to report the incident as she wanted him to reprimand Inspector
Gumbi, bul to her knowledge he look no action. Instead Mr Minaar told her to go home and avoid
everybady, The applicant went to the SAPS and opened a case of harassment and victimisation
against Inspector Gumbi. She could not report itto 1A because K is in charge of that department.
The director of HR, Ms Maribe, phoned her to say the SAPS had been around to investigate the
Gumbi matier and asked her why. She explained, and_in reply Ms Maribe just said "keep wel" and
hung up the phone. No steps were taken against Inspector Gumbi and when she asked Mr Minaar
he said "stay at home. Leave these people".

4.7 On 5 October 2007 she was at work when K arrived in a convoy of 5 marked JMPD vehicles
full of JMPD officials, hooting and with sirens blaring. Everyone in the vehicles was shouting and
cheering. K told. her that she thought she ‘would Tinish him ‘but that he had won the rape case,
Senior officials had supported him'by going 1o court with him. she had not idea what had happened
so she went to court and was told that the case had been withdrawn as the slate prosecutor had
declined 10 prosecute the matter. She then referred the matter to the Portfolio Committee of
Community Safety in the Gauteng Legislature and 16 the Indepéndent Complaints Directorate, as
she did not trust her“employer to deal with t. She al§d approached the National Prosecuting
Autherity and People Opposing-Woman Ablse. In December-2007 the NPA decided to proceed
with the rape case against K,

4.8 The JMPD al no stage informed her of any hearing against K, nor did they keep her infoermed
about the investigation. The first time she was offered counselling was aifter the conciliation at the
CCMA on 16 January 2008. Mr Minaar told her to expect a call from a counsellor but this never
happened.

4.9 On 18 December 2007 she wrote to her attorney at the time, informing him that she had nat
been inviled to an employee recognition party and she had been informed the Chief of Police
would not approve her presence, that her office equipment had been removed "for safekeeping”,
that the eleclricity at her home {staff accommeodation) had been switched off for 10 days and that
threatening messages and vulgar drawings were written on her office door on ene occasion, and
on her office wall on another. The drawing was of female genitalia and the message read: “hey jou
poes ek sal jou weer naai.”
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4.10 She immediately informed Mr Minaar who lold her to go home and avoid it. When she got to
work the next day the message and drawing had been painted over. The same thing happered
when she reporled the second message.

4.11 On 13 November 2007 her attorney wrote to Mr Minaar raising issues including her
ostracisation and harassment by colleagues, the lack of action against K and an incident in which a
farge number of uniformed JMPD officers arrived at her home at night with sirens and lights
flashing, to take her vehicie away. The applicant stated this was the mosi axcrucialing pain she
had ever fell, as she was lreated like a criminat by her colleagues and humiliated in front of her
neighbours. As stand-off ensued when she rafused 1o hand aver her keys — afler phoning Mr
Minaar ~ and she and her children were forced to stand on the street unti midnighi.  She falit like
she wantad {o hibernate until it was all over.

4.12 She had been a public relations officer who organised all evenls for ihe depariment, and
wrole articles for newsletiers and pamphiets. When she retuned to work in June 2007 she was no
longer given any duties lo do and was not infermed or invited about events such as those for
Women's Month. When she queried this Mr Miraar said it was the instruction of the JMPD Chief of
Police that she stay at home, She fell redundant and told him she needed some work {0 do, as she
was getting sick and depressed. She asked him many times if she could be transferred, starting in
around July or August 2007, She had no response to lhis request unil the CCMA conciliation on
16 January 2008. On 23 January 2008 He wrote a lelier of recommendation for her to be
transferred to the Cily of Joburg's department of Transportation, but when she phoned the
department they said they knew nothing about it. She went back to Mr Minaar and the next day he
wrote her a letler dated 22 January 2008, notilying her of her transfer to the fransport department
within the JMPD. She wenl with Mr:Minaar to repori to David Tembe, the director of Operations, |
was obvious she was not welcome in his department as he told her he didn't want any iroubie or
problems and that she should ot speak to the media.. Chief Surperintendent Mike Smith — who
had done the investigalion into her complaint against K - was also transferred to the department at
the same time and she was to report to him. But he never once gave her any duties to do or a desk
or space to sit or an access card. She was not given a job description. Mr Tembe was on leave so
she went to the deputy direclor and told him she felt redundant without any duties for lhe past 9
months, He replied that she should not dictate to him, C

4.13 Her.car was taken.away. and.she needed a forri from the fleet office to be signed by Mike
Smith to get a new one. She phoned him and He shouted al‘her and gave her a letter saying she
could not drive or be allocated a car as she had been involved in an accident and that a case of
“canduct unbecoming” was being investigated against her (1!} She had not idea what this was
about as the only damage:to her Vehicle;was catised when members of IA came to remove it from
her ‘house &t_night-and pushed it because they didnt"have the keys. She was very hurt and
couldn't take it -any more; so she immediately drafted-her resignation letler, dated 28 February
2008. In it she stated her reasons were the failure of the JMPD (o take any action against K, as
well as being ostracised and. demoted and that her working - conditions were intolerable. She
hanrded the letter to Mr Tembe who said it wasn't a resignation and refused to accepl it. She then
gave it to Mr Smith who read ita nd said “oh, you're going.” She replied # was because he said
she was trouble, didn'l give her duties and dicin'{ follow up with her about the investigation. He told
her that he reports to the Chief of Police, not to her.

4.14 In March 2008 she complied wilh the routine clearance document in terms of which unifarms,
weapons et are refurned. There were no outstanding disciplinary cases pending against her
according (o the document. Mr Tembe and Mr Mncube signed it but she didn! have an exit
interview. [l was also signed by Mr Kubeka, the depuly director of HR. He told her he felt caught
in the middle as he had a long history with K, who had approached him and said “when days are
dark, friends are few". She replied that if that was the case she would rather go and self tomatoes
at the roadside than be near that person.

4.15 The HR afficer Dan Matunzi sent her to see Direclor Mbuli. She thought Ms Mbuli would be
sympathetic as she was an older woman but she was very impatient and it was clear she aiready
Only signed awards thal conlain the CCMA approved walemmark are aulhorised. GAJIB9202-08
Page 4 of 15

Last saved on: Fri 6-Feb-2008 14:24:32

Last saved by: NanakizM




knew all the details. Ms Mbuli wouldn'i let her spaak about how she felt bul cut her short and asked
whal she wanled, She replied that she wanted 1o be continue with her dulies bul be in a place
where she would not have 1o see K. Ms Mbuli told her she shoutd withdraw her resignation and she
wauld do something and ensure she was placed within 7 days, so she agreed to bring in her
retraction letter the next day. She did so the next day on 19 March 2008 and brought the ietter in
on a memory slick and lwo copies were printed for her. The applicant said it appears that the
version in the respondent’s bundte has several paragraphs migsing from it, but thal the copy in the
applicant's bundle contains the full text. Thereafter she never heard another thing about her
transfer. She would go to Ms Mbuli's office daily or phone her, but she kept saying she was too
busy and the applicant shouldn't waste her maney on phone calls or transport. Ms Mbuli said she
would ensure that the applicant got her salary for April. Al the end of Aprit she got a cheque
instead of the menay being paid into her bank account as usual. This was her last payment from
the respondent.

4.16 Then in May she received a notice to atiend a disciplinary hearing regarding an ailercation
with her neighbour after iheir children had fought, which had happened outside the workplace more
than two years previousty. She then went to the police station and got a document proving Lhat the
matter had been withdrawn The fact that old issues were being dug up o be used against her led
to her being hospitalised again ior depression.

4.17 On 25 April 2008 she wrole to Ms Mbuli saying she was reinstating her resignation as the
promise to transfer her hadn't materialised, she was not even given a reply and it appeared ald
issues were being used to get at her.

4.18 The respondent did not attend the cancil.i.:—:it_iqn hearing an 17 April 2008.

4.18 Under cross-examination” the applicant ssa'ld she was appointed as a traffic officer and
continued 10 be one until she resigned. She said the only reason she retracted her resignation was
at the advice of Ms Mbuliiwho promised to transter her If-she did so.

4.20 She said she firét reported the incident with K to her employer on 4 July 2007, She had been
hospitalised from 28 May to 9 June after the incident. She told Mr Minaar about it whan he came lo
visit her in hospital and also spoke to Mike Smith when he came to'take a stalement from her.

4.21 RULING

had not had sight of and therafore had not refarred to when'leading the applicant in her evidence-
in-chief. The appficant's counsef objected:-and | tipheld-thie objection on the grounds thai | had
afforded the parties an extended period at the outse! of the arbitration to exchange bundles and
peruse such documents, and that this would defeat. the object of exchanging bundles as well as
prejudicing the applicant.

4.22 The appficant said Mr Smith told her he had been appointed fo investigate the malter but
apart from taking a stalement it seemed no other investigation was done. She was never lold
David Tembe was investigaling. She said she could not comment on whether the respondent first
heard of the matier on the TV news.

4.23 She said she wanted 1o be transferred so she wouldn't have to see K at work, and spoke to
Mr Minaar about this. Even though the incident happened in 2007 she was only transferred in
January 2008, after the conciliation. She was transferred to the Operations/Transportation
department. K works in IA which falls under Operations and he reports to Director Tembe. IA deals
with everyone in every department.

4.24 The applicant said she believed she had been demoted because as a law enforcement ofiicer
it she was forced to stay at home, she could not perform her duties.
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She was lold she could not, for example, slop anyone and give lhem a fine. She said she was
vasically turned inlo & secretary.

4.25 In her final resignation letier on 25 April 2008 she pairded out that Ms Mbuli had not come
back to her as undertaken and that the conditions allached to the withdrawal of her initial
resignation had not been met. She said she had no knowledge of any discussion between Ms
Mbuli and Ms Maribe. She denied jumping the gun by writing

her resignation letter on 25 April, and said it was prompted by the chare sheet which was delivered
to her house. She felt it was further harassment, white she was attempting to negatiate with Ms
Mbuli. When she received it she went to Lthe police station on 29 April 1o check on the stalus of the
complaint and found it was withdrawn. The charge sheel was not daled or signed and was pul
under her coor. She said she could nol remember the exact date she received the charge sheet.
She also wrote to Ms Mbuli about it but did not get a reply.

4.26 She said that while Mr Minaar's natification of transfer leiter said he consulted with br, he did
not do se in the previous 9 months, but only after the conciliation.

4.27 The applicant said the reason her car was faken away al night was 1o harass her. No reascn
was given, the officers simply asked for the keys. She denied ever having an accident in the car
and said when she got the letter relieving her from driving, it was the final straw. She immediately
sat down and drafted her resignation. It was dated 17 November 2007 but the first time she saw i
was when she was transferred and applied for a vehicle. The letler was signed by the Chie! of
Police but she could not approach him as he said he was “the God of the department” and she
could not approach him directly. She had written to him saying she had been raped by a senior
oificer and he did not respond, so she did not see that he would respond (o a lelter about a car.

4.28 She look her clearance form to Mr Kubeka in HR and when he asked she replied she was
resigning because she would rather sell lomatoes on the side of the sireet than work in a
dapartment that does not take her complaints seriously..She denied telling him she had another
job. ' .

4.28 The applicant said that when she had queries and Maxi-couldn't help her, she would go to
Christo who was often rude or put her down in front of her staff. She told them in her February
month-end report that she was struggling lo cope and then straight ailer that they gave her more
work. Mr Kubeka sent her to' Mr Matunzi:"who read her letter and -said she should speak to
someone more senior, so he sent her to Ms Mbidi who is deputy direclor of HR for the City, nol the
JMPD, .

4.30 She said even-after beirg transferred to, Transport:she was never given any work 1o do. She
lodged a verbal complaint‘about this-with-Bepuly Director Herzer. She said she was unaware of a
collective agreement which says all grievances must be lodged in writing but said her attorneys
had made a written complaint 1o Mr Minaar on 13 Navember 2007. Mr Minaar told her he had
forwarded it to Mr Ngcobo, the chief of palice. She also made numerous verbal complaints 1o Mr
Minaar,

4.31 The applicant said the assault took place on 27 May 2007 and the next day Mr Minaar came
to visit her in hospital and she reported it to him. He said when she was released the malter would
be investigated formally and a report made. Mr Minaar sent Mr Smiith to see her, as she was to
prepare to go to IA, whare K was working.

4.32 She said she wrote a letier to her attorneys detailing her problems at work but did not copy it
ta the JMPD as she had complained many times before and Mr Minaar was aware of all the issues
listed in that letter. He signed for receipt of her lawyer's letter, so she saw no point in writing more
grievances.
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4.38. The applicant said she had tried to lollow all the appropriale channels, which is why she
wrote to Jacqueline Mofokeng, the chairperson af the Gauteng legislalure portfolio commitlee on
communily satety. Ms Moflokeng's reply was copied to Mr Ngcobo directly.

4.34 She said when she resigned she approached Mr Smith and told him he had failed to give her
the outcome of the investigation or his report. She does not belisve he actually investigated. He
replied that the report was for the chief and that he does not have to repart to her. She said she did
not ask the chief for a copy of the report. She is not aware of what aclion was faken against K or
that he was translerred to another departrment. She did feel it necessary (o escalale the complaint
but did not know where to go or who to ask. Mr Smith told her she should go 1o 1A and lay a
complaint, as he is nol & palice station.

4.35 She agreed that there is an employee assistance programme and thal employees can iniliate
counselling but she did not do so.

4.36 She said she wanted a transfer because she loved her job and it was not her intention to
leave the JMPD. After 8 months of trying to be in the department she resigned as a last resort.

4.37 She said she confirmed her resignation on 25 April 2008 because she had not been
transterred as promised and instead got a natification to attend a hearing. She said she was trying
to deal with being raped and had no strength to deal with allegations and fabrications. It was the
final straw. She believed ihe letter was from A because she knew the people whose names were
fisted as proseculor and presiding officer. - She said she had never prepared or delivered such
documents when she worked at |A. She ‘was not sure of the procedure for signing such nedices to
confirm service. She believed it was' valid which is why she resigned. She mentioned the charge
sheet as a factor in her final resignation but no one came to her and said “those charges aren’l
valid.”

After her resignation she got a phone call from IA to.ask why she hadn't attended the hearing on
14 May 2008. She told them she was going through & hard time and they should leave her alone.
She does not knowif 1A was aware of her resignation. . ..

4.38 She resigned because of the incident on 27 May 2007 and:then having to go to work and put
up with all:the things that happened at the employer's premises, No action was taken against K
and she was given.no wark to do, All these things added tp and were on her head and on fer
shoulders. She said the fact that Mr Smith took a statement didn't niean an investigation was done.

4.39 She said her vehicie was dented at the rear in 2006 when she was transporting big umbrellas
far a function: She was charged for failing o repart the incident timeously. It happened on a Friday
and she reported iton the Monday:, Her heafing was ohdired by Mr Smith. Anothe. dent was
caused to-the front’of the-vehicle when it-was removed- by-IMPD"officers from her hoi e at night.

She wrote a statement about the removal of that vehicle to Mr Minaar and the fleet dep: iment.

4.40 On the night they removed her car the children came to tell her that her car was beign stolen.
Officers were trying lo push it out the garage even though it was locked. She went outside aned they
said they had come for the car. She refused to give them they keys and phoned Mr Minaar who
spoke ta the officers on her cell phone. He told her not to give them the keys and she asked him lo
come to her house. He arrived at around 23h00 or midnight and she gave him the keys. Paint had
been scraped off the car and was left on the garage wall. A dented car should go to the fleet office.
She does not know where they took that car as she did not see it after that night.

4.41 She said she told Mr Minaar and Mr Maribe that she had laid a charge with the SAPS against
Inspector Gumbi. She couldn't remember the dates, but the SAPS did come {0 arrest Gumbi. She
didn’t put this in writing but told Mr Minaaar about it face to face.

4.42 She agreed that she had served 30 days notice but said ihat was not difficult for her as she
came to work each day, signed the register and went home just as she had done for the preceding

Oniy signed swards thal contain the GCIMA approved waternark are anthorised. GAIBS202-08
Page 7 of 15

Lasi saved on: Fri 6-Feb-2000 14:24:32

Lasl saved by Nanakish



8 months. She didn't have a desk or an access card, She did raise Lhis verbally with Mr Smith as a
saninr manger, who should have dane something about it

4.43 In the period after she withdrew here resignation she was just staying al home. By the time
she reconfirmed her resignation she had still no! been informed of any {ransfer.

4.44 She said she did not inform the media about the assault, bul the poiice officers at the station
knew she was a JMPD member, Perhaps they alerted the media thal she had opened a case
against a senior officer.

4.45 NOTE: At lhe close of the applicant’s case at 14h45 the matler was adjourned to allow the
respondent to telephone his wiinesses to attend the arbitration. These witnesses had been present
in the morning but had left the CCMA premises, on the understanding that they would be available
within 10 minutes of being called. By 15h15 the wilnesses could stilf not be contacted. Al 15h30
the maller was stood down as the respondent could not present his case without them. Il was
agreed the matter would commence punciually the felfowing morning.

5. The respondent’s evidence

5.1 Mr Mike Smith gave the following testimony under oath,

5.2 In her final assignment as a JMPD officer, the applicant reported to him. He had also been appainted by the Chief of
Police, Mr Negotio, to investigale afler she alleged she had been raped by Chief Superintendent *K™. There had been
staries on eTV and in the newspapers about the maligr which was generating negative publicity, so he was appointad by
the: chief lo investigate, as the applicant had not lodged a formal complaint with the depariment. He was appainted as
investigator on 2 July 2007 and the. next day he phoned K and the applicani to ask for reporis on the incident. He met
Separately with each party on 4 July 2007. The applicant had ‘her union representative with her and she wrole a
statement in his presence. K gave him a statement and told him that he had been arrested as there was a pending
criminal matter. The witness said he then asked the invesligating officer for capies of the docket, which he was given the
next day {) and he was also allowed 1o see the medical report. K then gave him names of several witnesses who had
seen him at the applicant's house on the day in question. All of these witnesses provided him with statements which
supported K's verslon of events. K had also provided witnesses who stated that he and the applicant had a previous
sexual relationship dating back to 2003, K had said he had gone to the applicant’s flat to collect 3 video camera and
digital camera, bul when.he arrived she told him she didn't have the video camera, K's version was that he ihen said he
would have to festify against her at a hearing, and In response she had made sexual advances to him and they had
consensual sex. His vehicle's onboard computer showed K was at the applicant's house for 39 minutes. He then went 1o
a choir competition in Pretoria . .
5.3 In contrast.ihe applicant's vésion wias that K had fried to Strangla her with her'gown, that there was a scufile and
that a table had been-sified and a pot plant broken The applicant said she had washed and then gone to report the
matter at the Brixion police station. Her vehicle computer showed she did so 30 minules after K ieft. In thal fima she
sent K a lext message sms asking “why did you rapeme? - :

5.4 K had {oid him that when he received the text message, his twin brother phoned the applicant to ask why she had
sent it, She was at the police slation at the time and Inspeclor Chidi answered and told him that K was lo be charged
with rape. K then phoned and Inspector de Beer from IA who went to fetch him, De Beer than phoned the SAPS to ask
if K could hand himself over the next moming, Constabls Langa told them the media were already aware of the caze
and they should come immedialely. K was detained overnight and released on bail the next moming.

3.5 The applicant made a statement and then was faken to the disfrict surgeon. Accarding to {he witness, the medical
report showed possible penelration but no physical injuries. She was then taken to the sexual offences unit where she
made another statement and then back {0 Brixten where she made yet another statemeni. He said the applicant's
reports of what she was wearing at the time were contradicted by the statements from the SAPS. Ouring his
investigation, he also made an inspection in foco at the applicant's flat. She said K had raped her twice and
tdemonstraled how it happened. He did not find her version credible as she said she was seated in a chalr at the time.
On the basis of his invastigation he came to the conclusion that the sex was consensual. He thought she might have
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possible molives against K, such as that he had formerly testified against her &l a hearing and that she was woried
about the missing camera,

5.6 When the matter went to court, the prosecutor declined fo prosecute. The applicant pursued the matter wiih the HNPA
and the 1CD and the case was pul back on {he rall

5]' On 18 ‘July 2007 he met with the chief of police and handed him his repart. The chief was to decide whether to take
acugn agalngl K. He believes there was a period during the investigation when KK was transferred to Langlaagie lesting
station. He did ot report back ta the applicant about the investigation as he had been appointed by the chief of police

58 Thereaﬂer lhe applicant SMSed him to say she was being intimidated and there was a conspiracy against her. He
replied that she should report it o the SAPS and 1A, The applicant saitf she couldn't do so, as K worked in 1A,

5.9 In January or February 2008 he came back from leave and found the applicant had been transferred to the transport
department where he was working. She did not have to have any dealings wilh K there, as il was 10kms away from fhe
other office. It was a smali department, with just one oihsr member, an officer Mamabolo. Their duties were to engage
with stakeholders in the taxi induslry and road freight industry. Only Mamabolo had a patrol vehicle. In February he
learned that the applicant had been forbidden fom driving because of unreporled damage to a vehisie. This was noi the
same incident which led to the hearing he had chaired. He wen! to his boss, David Tembe who tald him that the
applicant was suspended from driving, and that charges were pending againsi her.

5.10 He denisd that Ihe applicant was not given any.work o ¢o in his depariment. He said he was unaware thal she
would report to work, sign in and go home. If this was the case, Mamabolo would have told him and the applicant would

ba charged with being AWOL. He said it was not true thal the applicant did not have an access card, and that she had
never raised it. E

5.11 When the appiicant resigned at the end of February he asked her why and she said she had ancther job.

5.12 Under cross-examination the witniess said his job as investigatorwas lo detemine whether there was a rape or ot
He said i was a chigf superintendent and therefore above the applicant in the rank structure.

3.13 He said he presides over disciplinary hearings and is aware of the Code of Good Practice on Sexual Harassment.
He agreed that the code requires alleged victims 1o be ireated with sensifivity, ‘He said he is aware of the rotion of quid
quo pro harassment. He said it was not in his terms of reference to decide whether fo discipline K. He said K was not
suspended after the incident but was transferred. He was ot sure whén ihis happenatd -+

2.14 He agreed that the applicant was obviously expecling that a hearing would take place. e said, it was appropriate
for him ot to give feetiback to”her, bit only to'the chigi. He said the applicant had nal been traumatised on the
occasions he fiad ‘seen-her during the-investigation, but that the; arbitration was the first time she appeared lo be
traumatised. He concedad thal he was not quaiified todiagnosé post-traumiatic stiess, ~

He said he was not aware thal the applicant had been hospitalised after the alleged rape or that Mr iinaar had tofd her
that the matter was baing investigated. ... TRy e e

5.15 He said be was not sure if it was normal practice for him o have been shown the docket and medical report. He
said he “asked Constable Langa nicely” and he had cleared it with his superiors.

5.1 in his investigation he found that from the way the applicant was seated, it would have been impossible for K o
rape her. He agreed Lhat he had said thal & woukl have had lo be very well-endowed lo do s0. hut denied that he found
the matier {o be a joke.

5.17 He said K remains an employee and has not been suspended, despile the ongoing criminal case because he
remains innocen! until proven guilty. He said that after the MPA decide to reopen the rape case the chisf had not asked
him io reopen the investigation. He is not aware of any other investigation. The reason he was appointed lo investigate
was probably because it wouldn't have much credibility if 1A was asked to appoint one of their own,

3.18 He denied that the applicant did not have an access card and had o knock on his window io be let in,
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5.19 He said the lelier suspending the appiicant from driving was dated November 2007 but he
toes not know why it had not paen given to her prior to January of February 2007. He agread that
eh jelter spoke of an investigation bul had no personal knowledge of such investigation. He said il
was usual practice for the chief of police 0 sign such jetters.

520 The witnass denied K was papular in the JMPD, saying that “when you wark in |A you have no friends”. He said he

was not aware (hat senior officers had gane to court in official vehicles and had colebralad the dropping of charges
against the applicant.

5.21 He agreed fhat he had asked Mr Tembe why the applicant was \ransferred o his depariment and that he had
rasarvations the reasans for this. He denied saying that Mr Minaar was shifting the trcuble to fim.

5.97 He said he had never seen fhe nolice to attend a hearing which the applicant had raceived. The people named in
the dacument are stafi members: Mr van Heerden is a permanent presiding officer, and e Meube is a prosecutor at 1A,
He assumes the reference number on {he charge sheet was generated by 1A.

£ 73 The witness said that Mr Minaar hat not discussed the letter sent by the applicant's lawyer with him. He said he
was never informed of slogans or pictures being painted on her office wall. lf such a malier was reporied i should have
been investigaled. If this happened io one of his staff he would have taken steps and reporied hack ic them.

5 05 Under cross-examination the wilness said the applicant had agreed to come in and collect work each day while she
was on leave. She couldn't take ieave in Dacember because she applied too tate. She couldn't lake leave in January

hecause she had o lrain her staff. She couldn't lake leave in Eebruary or Aprl because of client issues.
The applicant lost B days accrued leave because she cauldn't take her leave in February but was to take itin April.

5 74 She said she was aiso penalised fqrf riét meeting the 48 hcur.}iumaround lime.
527 They asked HR to investiga;é fhe issue of payment of the incentive and then decided o remove it.
5.28 Mr Wayne Nﬁnaéf‘@as called as a witness and gavé‘fhe following testimony under cath.

5.29 The applicant worked for him in the PR section. He became aware of the rape allagations when an SAPS officer
phoned him abotit it - he was away al a conference at the time. Thereafler there were media reporis about the case. A
few moni_hs_iata_r.‘he_,appma_c_hed_the applicant, who was studying transport, about & fransfer. She was very happy about

5.30 He first saw e appficant about five days after the incident, 8l work, He offered her counseliing but she didn't want
o go the EAP, To help her recover he tried to: give. her time {o siudy’ and prevent her being gyposed to slress or rauma.

She continued doing radio trafiic reports; He also told her thal she would no longer be required ta do memorial services
a5 the JMPD chaplain would do hese. - P el

531 He had nothing 1o do with the invesfigation, which was done by Mr Smith. The oulcome was made known to the
depariment, which was fhat K was not guilty of the alleged misconduct (but not to Al

5172 He said the applicant never complained to him about being harassed o victimised by her colleagues. tle denied
gver having seen the letier written by the applicant to her attorney, complaining about being left cut of functions and
about the drawings on her ofiice walls and doors, He denied saying that the chief would not want ta see her at the
employee recognition party.

5.3 He said the applicant had phaned him one night saying that JMPD officers were al her home trying 10 take her car
away. He told her to cooperate as they were doing their duty, She refused and insisted he come {0 her house. She
agreed to hand the keys over 1o him. The care was removed from her because it was damaged.

5 94 He denied that he stopped giving her work but said he understood the stress and trauma she was experiencing as
everyone in the JMPD knew ahout the case. He told her to keep harseif busy with the radio traffic reports, and she was
happy with this. She continued with this untii she was iransferred because lransport was her area of study.
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5.35 He agreed thal he had signed for receipl of ike letier from the applicant’s atiomey on 13 November 2007, if was
clear that the lawyer wanted lo know whal they had done to deal with K. He discussed it with the chief and they agreed
they wouldn't engage with employees’ attomeys, as employees are represanted by unicns, They wrole fo the lawyer,
saying they wouldn't be able fo respond to them. The atiorney's letter is not a proper grievance, which should be done
ihrough 1A, and &l employees know this, He said the applicant did not lodge any other formal grievance bul she was
unhappy aboul the memorial services.

.36 Under cross-axamination the withess saidd he couldnt remember lelting the applican! at the hospitzl thal K would
probably be suspended, or thal he would not be allowsd to wear a uniform until the case was concluded. Me said K was
transferred fo Lanataagte but could not recall how lang he was there.

5.36 He said he saw that the applicant's car was damaged when he gol to her house. There were 4 cars and 4 officers
present and they were trying o remove the car. He phoned K [o ask why the car was being removed and he raplied that
it was betause the car had been damaged, He said it was not unusual to remove a car at hight, as the JMPD works 24
hours a day. He agreed that K gave the order for the car 1o be removed but that he was simply lollgwing procedure. He
denied teling Ihe applicant it was revenge by K.

5.37 He said he was sympathelic to the applicant, and is always sympathelic lo famales such as when they have to be
arrested, unless they are drunk.

5.38 The wilness said that no hearing was held because the invesligating officer found there were no grounds.

5.28 He concedet! it was possible that there was an@ht:ident when vulgar drawings were painted on ihe applicant's door
and wall. He said he didn't see these drawings but that il is possible he asked for them to be painted over or cleaned up.
He said he did not launch an investigation. _He said he could not remember the incident.

5.40 He agreed that the workplace could become difficult for a woman who made sueh allegations. He said he couldn't
recall the applicant complaining to him about Inspector Gumbi's conduct. He said it was possible the applicant had
complained 1o him about her electricity being switched off, and that he had said she should not worry but just spend time
at home. She was not the-only one affected by power outages in the complex. She needed time o heal and forget her
bad experience. She had been exposed in the media and discussed at'work; he could imagine how some people would
have spoken about her. He agreed Ihat the applicant asked him for more tasks but there was rathing else for her to do,
as sha had been appointed to do memorial services and Iraffic reporis. '

541 He i':“'ouldn"!'r'e'call'if'ihe'appli'éé'nt asked him vihy K wasnt suspended;when she retumed to work. He agreed that K
is a high ranking official. He denied promising to respond to the applicant's attorney wilhin 2 or 3 days after receiving
their letter.

5.42 He could ot remember when the findirigs of ife investigation \‘J_ere_irhaé_;e__kngifm_.___ _

He could notrecalt if this was communicated 1o the appficant.” e

5.43 He said he could nat remember the day that criminal charges against K were dropped but said thal it would not be
appropriale for officers in uniform to behave in the way the applicant described.

5.44 The witness said he could nol remember if the applicant referred an unfair diserimination disputs to the CCMA. She
was no longer working in his depariment at the time the CCMA certificate was issued on 16 Januzry 2008, He then
conceded she was in his department until the letter of transfer was written on 23 January 2008 but said the letier was
written only after she had heen transferred. A letler confirming her transfer was writien on 22 January, He said he wasn't
aware of the referral of the dispute to conciliation, as he was busy during the festive season and couldn't focus on one
officer,

He agreed that the transfer happened after the conciliation and said it was possible he had told her then that someone
would phone her about counselling,

.45 He agreed that he had removed the umbrellas from her office they had used for exhibitions that {hey had worked on
{ogether.

5.46 The witness said it was possible the appiicant had asked for # ransfer in abou! June 2607,
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5.47 He said he may have seen the letter dated November 2007 in which she was suspended from driving, hut couldn
recall, He couldn't recalt Mr Tembe felling the applicant that he didr’t want trouble.

5.48 He said IA has fhe power to suspend people from driving official vehicles, but that this decision is usually taken by
the presiding officer al a hearing lo decide if the employee should be allowed 1o drive a car. He said K gave the
instruction for the applicant's car to be remaved from her home.

5.48 He said grievances should be completed on a standardised document, flled in by the employae and endorsed by a
senior officer in the I1A deparimenl. Employees shauld be represented by the unions and investigations done by
representatives of [A. Me said Mr Smith was nol in 1A but was a senior officer. e said a lawyer's letier could not be a
grisvance.

5.50 RULING

The respondent's representative af this point applied for a posiponement on the grounds that he had been unable to
secure fhe aftendance of Ms Mbuli who was & wilness for the JMPD. Tho applicant’s counsel opposed the
posipaniement due to the cost implications of iravefling again from Cape Town fo Johannesburg, After applying my mind
to the matter ! declined fa grant the postponement.

My reasons included the fact that | had cautioned respondent’s representative at the previous sitting of the arbitration in
August, that if Ms Mbuli was reluctant to lestify af the arbitrafion, he would nsed fo subpoena her, It is clearly the
responsibility of each parly to secure the allendance of fheir witnesses, and | ditf not feal it would be equitable if ihe
maller were delayed hecause they had failed fo do so. - -

! had also agreed with the Canvening Ser_:__r'q_r'.éémnﬁssioner that he would arrange for the security officer lo stay lale and
lock up the fearing rooms if the malter were to continue past 17h00, as the respondent only had one remaining witness,
Mr Kubeka. P o

5.51 Mr Sipho Kubeka gyaéba!!ed as a witness and gave the jollowing testimony under aath.

552 He is a deputy direclor of Human Rescurces in the JMPD. He signed the clearance cerfificate which all employees
who exit their erployment must fill in. It is also signed by olher depariments.

5.53 He had-a long discussion with the applicant about her resignation before he signed i, He was surprised at her
resignation and asked for reasons. ~She replied that-she had been unfairly treated by the management of the JMPD and
he said she should look for allematives fa resigning. She said she had exhausted il the avenues 1o be followed.

He teld her it was not good fo resign without having anather job s she has children and a car 1o pay off. She said sha

was suire she would havé another jobs 2 of 3 months down the line. Only then:didl he sign the document.

5.54 Both he And his colleague; Ms Maribe felt the applicant shouldni resign. so Ms Maribe wrote an email on 24 Apr
2008 1o see if lhe Chief of Police would agree lo release Ihe applicant to another jab. The chief agreed and be was then
informed by Ms Mbuli that she had met the applicant and agread on another position. . -

3.35 Under cross-examination the witness said that Ms Maribe had a meeting with the chief on 23 April, where he
agreed lo release the applicant lo another job. He is not sure if there were any conditions attached.

5,66 He said the applicant did not tefl him that she already had & new job but that she was sure she would gat ane in 2 or
3 months. He couldn't recalt her saying she'd rather self tomatoes than work at the JMPD.

3.57 He said he was surprised o see her resigning. He was aware of the allegations against K. he agreed that K had
fold him “when days are dark, friends are few". This was because he had not been deaing with K on the issue, as i was
being handled by Labour Relations.

3.38 The witness said that A signed off on the clearance document which showed that here were no oulstanding cases
against the applicant,
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6. ANALYSIS OF EVIDENCE AND ARGUMENT

8.1 In terms of 5186 (1){e) "dismissal’ means that an empiayee lerminated a contract of
emplayment with or without notice because the emplover made continued employment intolerable
for the employes.

6.2 Substantive fairness

According to section 192 of the Labour Relations Act, in any proceedings conceraing any dismissal, the onus is on the
employee to prove thal the dismissal ocoumred, Once the existence of the dismissal is established. the onus is an the
employer lo prove that it was fair.

3 The tesl of “intolerability” is an objective one, in that the applicant must prove that the act of resignation was a finad
resort when all ofher allernatives had been exhausted, and thal it was the employer who made such continued
employment inlolerable.

6.4 | believe the applicant has succeedad in proving that her coniinued employment by the empioyer had become
intolerable due to the accretion of a number of factors and incidents over an extended period of time,

6.5 While the alleged rape occurred on 27 May 2007, the first internal investigation inlo the matier began only when Mr
Smith was appainted by the chief of police on 2 July 2007 - apparently in response to negative publicily, according fo two
of the respondent's witnesses. Mr Smith finalised tis repon, which found there was no rape, and handed it to Mr Negobo
on 18 July 2007. In the almos! two months betwean this event and the alleged rape, K was not suspended despite
having been arrested on a serious criminal charge, " Two of the respondent's wilnesses averred thal he had been
transferred to the Langlaagie Tesling station but-were not sire of the dales of this transfer or how long he spent there,
The purpose of suspension pending an engiry is not o presuppose guill but to aflow for the investigation to proceed

without interference fram any parly..... -

6.8 On the basis of Mr Smith's:report it seems the Chief of Police decided not to charge K with misconduct. The
applicant does not appear lo-have been notified of this decision at any.stage, nor was she kept apprised of the progress
or status of the investigafion. Yet Mr Minaar testified Ifat the depariment.was notified of the findings of the rapori, [t
seems peculiar that the complainant should be the only party not nofified ‘of the decision not lo charge K, particularly
when it is clear from the witnesses' testimony that she fully expected & hearing.ia be convened. In this specific regard it
is clear the applicant was not treated with dignity, as set out in section 6{1) () of the Code of Good Practice on Handling
Sexual Harassment Cases, nor was the matter dealt with sensifively and expeditiously in terms of section 6(3) (). | also
found it worrying that Mr Smith — who did ‘not present evidence that he*has any specialised detection skills relating lo
sexual violence - took it upan himself to make a finding that no rape occuired, a conclusion which can only be property
reached in a criminal court. o
6.7 An unfortunate series of events then followéd, ranging from & applicant filing harassment charges against an
Inspector Gumbi for verbally abizsing her, o Having-obscene words-and-pictures painted on her office wait and doer, 1o
seeing unilormed officers in marked cars celebrate the rape charges against K being dropped. The incident in which 20
JMPD officers in uniform arrived at the applicant’s home at night and insisted:on remaving ber vehicle an allegations that
it was dented, smacks rather of overkill and supporis the applicant's view that it was an attempt to intimidate ber. Il is
difficull to see why it should be necessary for a large contingent of officers to be deployed fo remove a vehicle from a
single mother, al home with her chiidren, living in staff accommodation, who posed no physical threal and no flight risk.
This view is sirengthened by the chronology of events, which shows that this occurred afier she had refermed the
tecision not to prosecute in her rape case lo the Gauteng Legislalure, It was the testimony of wilnesses on both sides
that the instruction to remove the car was given by K, which raises immediate concerns about a conflict of interest and a
possible abuse of position. If indeed the allegad damage to the vehicle was a legiimate concem for the JMPD, it would
be proper for them to notify the applicant of these allegations and remove the vehicle from her control in a procetural
fashion (and for K to recuse Mimself from any involvement in this regard). Mr Minaar testified that the usual procedure
was for the presiding officer in a hearing to make a determination on whather an employee should be sllowed to drive a
JMPD vehicle.

6.8 The applicant is adamant that she kept Mr Minaar apprised of alt such incidents, bath verbally and by means of a
lawyer's letler and that he took no action fo protect her against victimisation and retaliation. f did not find Mr Minaar to
be a credible witness, as he conlradicted himself on basic points such as whether he first saw the appiicant after the
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incident when she retumned 1o wark or when she wag in hospital, He also claimed not to remember the incidents whan
ubscene messages were scrawiled on her walls and doors buf said that it was possibie that he had given the order to
have them painted over. It is clear that he took no further action to report or invesligate whatl amounts to abuse of a
junior member of his staff as well as being a blatant act of sexual harassment as sef out in section 4 (1){c) of the code of
good practice.

6.9 IUis clear that the applicant did not Till out the pro-forma grievance document and submit it for endorsement by the
Internal Affeirs department which, as Mr Minaar testified, was the correct procedure. It is glso clear that such a course of
action was nat praclicable as K was a Chief Superintendent in fA, and also because the applicant had already outlined
her grievance in the statement taken by Mr Smith. The fact thal she had her attorneys write fo Mr Minaar is an indication
of her frusiration at the inaction over the afleged rape, and it is difficulty to see how she could have had faith in their
willingness to deal with more miner issues such as being ostracised by her colleagues.

6.10 The appiicant testified that she became increasingly depressed as she Was not given any work to do. Mr Minaar
coniimned this had happened but said it was because a chapiain had been appainted, and that she should focus on radio
fraffic reports. It is clear that this is not full ime job and his caused her to feel further marginalised. The

same situation seems 1o have occurred when she was transferred to Mr Smith's department. While he testilfied that she
wenit oul each day with an officer Mamabolo, he appears fo have no idea of what her deliverables were, The version
that she worked to engage taxi and freight stakeholders was also not put to the applicant. The issue of the applicant
being suspended from driving pending charge of “conduct unbecoming” also bears some examination: the letter from the
Chief of Palice Is dated November 2007, but it was never served on the applicant and the first she {and Messrs Minaar
and Smith} knew of it seems to be iy February 2{108 -Despile the charges having been pending €0f a lang period, such
cases pending against her. This raises the t;ues!mn of what:the motivation was for the mpplicanl being suspended rom
driving. Her version is that it was another. attempt 0 make her empfayrnent intolerable, and on balance of probably this
seems the mos! likely explanation. :

6.11 The appficant testified that she 'r:iid not wish 1o leave the JMPD_and this is borme out by the fact thal she acceplad
s Mbuli's proposal that she withdraw her resignalion on condition that she b transferred again. It is also clear that
despite a concerled effort on the applicant's part, Ms Mbuli did not give her feedback or take the action as promisad.

8.12 The final preclpstahng factor appears to be the charge sheet notifying her to atlend a hearing where she would face
a charge of misconduct. The respondent staled calegorically that this was not an official notice as it was nol signed or
delivered in Ihe proper way. Nonetheless, it is clear that the appflicent perceived this-as a further form of harassment.
She clearly believed it Wwas 3 legitimate hearing* notification, pariicularly ‘a5 it fisted the names of a prosecutor and
presiding officer and bore an |A reference number.

7. AWARD -~

7.1 lind that the appiicant, Ms Thandiwe Radebe, was constructively dismissed.

7.2-1 therefore order the respondent, Johannesburg Metropolitan Potice Depariment | to pay tha applicant, Ms
Radebe, compensation equivalent 1o 12 months salary based on her remuneration at the time of dismissal,
calculated as {ollows:

R8700.00 x 12 = R104 400.00

7.3 | believe this amounl is just and equitable given the applicant’s length of service and the circumstances of her

conslructive dismissat.

7.4 The above amount must be paid within 14 days of the date of this award.
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Signed and dated at Johannesburg on 30 October 2008

S

Caommissionar: Nicole Johnston
Region: Gauteng
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