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Introduction
The Women’s Legal Centre is a non-profit, independently
funded law centre. Our primary goal is to further women’s
equality in South Africa, with particular attention to the
rights of socially and economically disadvantaged women.
The Centre has a vision of women in South Africa
living free from violence in safe housing, free to own their
own share of property, empowered to ensure their own
reproductive and health rights and able to work in a safe
and equal environment. We seek to achieve our goals
through litigation and, where we have made gains, we
publicise them though advocacy and training.
We work in five key strategic areas:
• Gender-based violence: We take up cases that
improve the access of women and girl children to
State protection from gender based violence—
particularly rape and domestic violence—and
increase the protection of girl children from abuse
in schools.
• Fair access to resources in partnerships: We
take up cases to ensure that women receive a fair
share of the assets of partnerships when these are
dissolved, whether by death or separation. This
involves ensuring that all partnerships are legally
recognised, irrespective of religion and custom.
• Access to housing and land: We take up cases
to extend tenure to women in their own right,
and to prevent loss of tenure on dissolution of
relationships.
• Access to fair labour practices: We take up cases
that extend employment protections to vulnerable
groups, develop the law on sexual harassment,
and ensure equal opportunities in the workplace.
• Access to health care: We defend legal challenges
to the right to make choices around reproductive
health, and litigate to ensure that women have
access to reproductive health care. We also take
cases related to women’s access to health care and
the intersection between HIV/AIDS and our other
strategic focus areas.
We also offer free legal advice to women, either assisting
them ourselves or referring them to the relevant body,
NGO or court. Most of the queries we receive involve the
dissolution of partnerships, gender based violence and

maintenance (see the Free Legal Advice table at the end of
this report).
Our advocacy work focuses on providing support to
other organisations and groups advocating for women’s
rights in our focus areas. We provide legal opinions, draft
and make submissions to parliament, present workshops
and draft legislation, regulations and policies. We also
provide training to ensure that the gains won in court are
communicated and implemented.
Finally, we provide information and training to educate
women about their rights, and undertake capacity building
activities on a regional level as part of our work towards the
transformation of the legal profession and broader society.

Chairperson’s
Letter
2009 was a landmark year for the Women’s Legal Centre.
Notably, we marked our tenth anniversary: an opportunity
to reflect on and acknowledge a decade of work by the staff,
trustees and legal teams who, under the guidance of our
founding Director Michelle O’Sullivan, firmly established
the Centre as a global leader in using the law to advance
women’s rights. Our new Director Jennifer Williams has
proved to be a worthy successor, bringing a fresh and
inspiring approach to the Centre’s work.
I would also like to acknowledge our clients: the
ordinary women like Thandiwe Radebe, Esme van Zijl and
Nonkululeko Bhe who are at the core of our work. Their
determination to see justice done has brought key legal
issues to our attention, and enabled us to pursue cases to
successful conclusions, often years later. We salute their
courage.
Many others have made voluntary contributions to the
success of the Centre’s work, including our Board, patrons,
volunteers and interns. Members of the legal fraternity
and other professionals have contributed pro bono work
and have been consistent supporters. They have been
instrumental in the Centre’s success.
Our tenth anniversay has seen the Centre consolidate
under its new Director after a period of transition. Our
focus, now that obviously discriminatory laws have largely
been overturned, is extending in two areas: women’s
social-economic rights, and the rights of sex workers. In
the former area we have devoted a great deal of attention
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to securing the rights of women in religious (mainly
Muslim) marriages to a fair share of matrimonial property
when those relationships end, whether through death
or divorce.
In the area of sex work, we collaborate extensively
with the Sex Workers Education and Advocacy Task Force
(SWEAT). We have also appointed attorney Stacey-Leigh
Manoek specifically to assist sex workers who face daily
harassment, assaults and intimidation. The Centre is also
participating in the national conversation around the
SA Law Reform Commission’s Discussion Paper on Adult
Prostitution, which is the basis of draft legislation due to
come out next year.
Our focus on sex workers may seem to sit uneasily
alongside our work with religious groups, and is sometimes
controversial. But in fact both of these areas of work are
pushing the boundaries of the status quo in different ways,
challenging perceptions, prejudices and interpretations of
the Constitution. Women in religious marriages and sex
workers are vulnerable in different ways, but they are both
vulnerable groups – and it is precisely the rights of such
groups that the Centre is committed to advancing.
The Women’s Legal Centre enters its second decade with
a solid financial status, and a clear purpose and vision of the
future. We will continue to protect and advance women’s
rights, in our own work and in coalitions and partnerships
with other organisations.

Director’s Letter
2009 was an exceptionally busy and exciting year. During
the first part of this year, the Women’s Legal Centre
received the good news that it was awarded the 2009
Gruber Women’s Rights Prize. Held in St. Thomas, U.S. Virgin
Islands (this year), the award ceremony was a wonderful
opportunity to share the mission of the WLC with other
individuals devoted to public interest work. Attendees
included Arthur Chaskalson, the former president of the
Constitutional Court of South Africa and Claire L’HeureuxDube, previously a judge on the Supreme Court of Canada.
As a co-recipient, the WLC shares this prestigious award
with Leymah Roberta Gbowee. She helped bring an end
to civil war in Liberia by mobilising Christian and Muslim
women in a resistance movement and is currently the
executive director of the Women in Peace and Security
Network-Africa.

In addition, the WLC celebrated its 10 year anniversary,
addressed by the new Chief Justice of South Africa, the
Deputy Minister of Justice and Constitutional Development
and our client Thandiwe Radebe.
It has been a good time to reflect on the advances we
have made, the challenges we have overcome and – most
importantly – our strategies for the future. One of the goals
we have identified is to develop the intersection between
socio-economic rights and women’s rights. One of our first
significant moves in this direction was a successful application for admission to appear as a friend of the court in the
Langdrif case in the Cape High Court late in 2009. The case
deals with the Stellenbosch municipality’s failure to provide
adequate sanitation facilities in an informal settlement. We
argued that this failure is a breach of women’s constitutional
rights to equality, dignity, health and a clean environment.
During 2009 we launched an application in the Cape
High Court with a view to having a City of Cape Town housing policy declared unconstitutional. The policy resulted
in houses being transferred solely into the name of the
male partner to a Muslim marriage. We also successfully
defended an eviction application instituted against our client, Ms Harris, by her ex-husband in a Muslim marriage. The
Wynberg Magistrate’s Court accepted that she was not an
illegal occupier of her home on the basis that the City was
the registered owner of the property at the time that the
eviction application was made.The court made this decision in spite of the contractual right of her ex-husband to
take transfer of ownership of the property in terms of the
City housing policy that we are challenging.
In our gender based violence focus area, we represented POWA (People Opposing Women Abuse) in the
Phaswane case. This dealt with the Department of Justice
and Constitutional Development’s failure to provide intermediaries for child witnesses and complainants in sexual offence proceedings in terms of the provisions of the
Criminal Procedure Act. The Constitutional Court issued
a supervisory interdict, compelling the Department of
Justice to report on the adequacy of provisions in place for
child witnesses and complainants in sexual offences cases.
This judgment is a good illustration of the need for public
interest litigation when the state fails to implement existing laws and where such failure violates legal rights.
Also in the area of gender based violence, we were asked
to assist the legal team representing a client, Ms Bothma, who
was trying to institute a private prosecution against a family
friend who had abused her as a child some 40 years ago. The
Kimberley High Court had ordered a permanent stay of the
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prosecution on the basis that the defendant would suffer
trial prejudice because of the long period of time that had
lapsed since the sexual abuse took place. We assisted the
team in their successful appeal to the Constitutional Court
by providing expert evidence from a psychologist to explain
the trauma linked to child sexual abuse and the reasons for
the delay in the institution of the legal proceedings.
In the area of access to resources in partnerships, our
major focus is still on ensuring access to legal protection
for women who are married according to religious and customary rites. Early 2009 saw the culmination of the Gabie
Hassam case, with the Constitutional Court confirming the
order of the Cape High Court that extended the right to inherit to Muslim widows when their husbands die without
a will. This case adds to the growing number of matters in
which our courts have indicated that certain aspects of the
current regime, which fail to recognise Muslim marriages,
are unconstitutional.
In May 2009 we approached the Constitutional Court
directly for an order that the state should pass legislation
providing for the recognition of Muslim marriages. While
the court declined to hear the case as one over which it
has exclusive jurisdiction, the application drew national
and international attention to the plight of widows in unrecognised religious marriages. It also provided us and the
Commission on Gender Equality with an opportunity to
engage with the Minister of Justice, which resulted in an
undertaking to prioritise the passing of the legislation.
In the area of access to health and reproductive rights,
we have advocated for many years for the removal of the
reverse onus that women face in criminal cases of concealment of birth. Concealment of birth charges are often laid
against women when the state is unable to prove a case
of murder following the death of a newborn. Criminal provisions place the onus of proof on the accused to show
that the baby was not born alive, which is extremely difficult to prove. We made both written and oral submissions
to the Portfolio Committee on Justice and Constitutional
Development in relation to this reverse onus as discriminatory against women. The Judicial Matters Amendment Act
was passed in 2009 without the reverse onus.
Through the Centre’s work in 2009 many positive gains
have been made towards advancing women’s rights despite
the many challenges that we were faced with along the way.
We will continue to persist in placing women’s interest on
the forefront in 2010 and will do so with even greater determination and more innovative methods in using the courts
as a tool to realise women’s constitutional rights.

Cape Times – 24/03/2009

Cape Times – 24/03/2009

Cape Times – 26/03/2009

Cape Times – 24/05/2009

Cape Times – 22-28/05/2009
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Litigation Review
1. Gender based violence
Violence against women remains the greatest obstacle
to women achieving equality in South Africa today. The
Centre works to set precedents that develop the positive
duty of the state to:
• Prevent violence against women and girl children; and
• Reduce the secondary trauma that women suffer when
reporting violence, both in the criminal justice system
and in the employment sphere.

Bothma
Private prosecutions by survivors of child sexual abuse
This case follows Van Zijl v Hoogenhout, in which we
successfully argued for the right of our client to bring
a damages claim against the man who had sexually
abused her as a child, despite the fact that many years
had passed. Ms Bothma was likewise sexually abused
by a family friend in her childhood, but only came to
appreciate the consequences of the abuse later in
adulthood. She sought to institute a private prosecution
against her abuser, but the Kimberley High Court upheld
his opposition to this on the basis that it infringed upon
his right to a fair trial and would accordingly cause
him trial prejudice. The Centre assisted Ms Bothma’s
legal team in their appeal to the Constitutional Court,
providing access to expert testimony by a psychologist
who explained the nature of the trauma linked to child
sexual abuse, its consequences, and why the institution
of legal proceedings had been delayed. We also assisted
by providing research in relation to the case.
The Constitutional Court found in favour of Ms Bothma
and extended the law in relation to the delay in instituting
proceedings to take into account the trauma associated
with child sexual abuse.

S v Phaswane, Mokoena
Treatment of evidence by victims and witnesses of
sexual offences
This case is important for improving the conditions under
which women and children who are victims and witnesses
of sexual offences testify in court. It focusses in particular on
provisions in the Criminal Procedure Act that give the court
the discretion to appoint intermediaries during testimony.
The Centre represented POWA in an application to the
Transvaal Provincial Division of the High Court, which ruled

that the relevant sections relating to evidence given by
child witnesses and child victims of sexual violence were
unconstitutional and struck them out.
The case was then referred to the Constitutional Court,
which disagreed on the invalidity of the sections and
ruled that the existing provisions of the Act relating to the
protection of witnesses, while adequate, were not being
properly implemented. The Court issued a supervisory
interdict, compelling the Department of Justice to report
on the adequacy and implementation of provisions in
place for witnesses in sexual offences cases.

Ismael
The duty of the State and school governing bodies to
prevent sexual violence in schools
In this case an eleven-year-old girl was kidnapped, indecently assaulted and sodomised by an educator on the
premises of her school. The educator was employed by the
school governing body rather than by the Department of
Education, and therefore fell out of the Department’s jurisdiction. This case brings into sharp relief the responsibilities
of governing bodies to ensure a safe learning environment.
It also illustrates the gap in the law which allows the employment of educators who are not accountable to any
professional body.
The Centre has launched a claim against the Department of
Education and the school governing body, which is being
opposed. The associated criminal trial was postponed to
January 2010.

Maritz
The state’s duty of care to protect women from
repeat offenders
This case illustrates how the justice system can fail women:
our client was raped by the same man twice, on the second
occasion while he was serving a suspended sentence for
the first rape.
The Centre obtained a legal opinion which recommended that a damages claim be instituted against the Ministers
of Safety and Security; Correctional Services and Justice
and Constitutional Development. The claim was launched
in 2009.
The objective of the action would be to extend the duty
of care on the state to protect women from repeat offenders,
as well as obtaining some redress for our client.
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Wessels
The state’s duty to protect women and children
from violence
The complainant was raped, in the presence of her 7-yearold daughter, by a man who had been previously charged
with rape but was then released. The state had withdrawn
charges against him after the case was postponed several
times due to poor investigations by the police.
She sued the Minister of Safety and Security for special
and general damages, both for the damage flowing from
the rape and for damage suffered by her daughter as a witness. The Centre assisted Ms Wessels’ attorneys by providing
them with legal advice from a women’s rights perspective
in relation to gender based violence. In particular, we provided legal research to argue for the development of the
law on general damages and obtained experts to provide
expert evidence in relation to the impact of rape.
In the event, the case did not develop the law on general damages as the matter was settled out of court before
the trial began. We were, however, advised by the complainant’s attorneys that Ms Wessels received a substantial
settlement amount.

Barendilla
Duty of the police to act on protection orders under the
Domestic Violence Act
Our client approached the police with a protection order
under the Domestic Violence Act and reported to them
that her ex-husband had threatened to kill her. The police
refused to act unless the client obtained a warrant of arrest.
Her ex-husband subsequently murdered their daughter.
The Centre considered this as a test case for developing the law on the Domestic Violence Act to compel police

Star – 15/10/2009

officers to act on protection orders. Our research suggests
that this failure of the police to act on domestic violence
protection orders is common, for reasons ranging from not
believing the client to misinterpreting their legal obligations contained in the Act. Our aim in litigating this case
was to hold the state accountable for failing to fulfil its duty
to protect women and children in terms of the Domestic
Violence Act and the Constitution.
However, we decided that this would not be an appropriate test case, as the protection order in Ms Barendilla’s
possession was in place to protect her against abuse
and not her daughter. This would create problems in
relation to causation, which must be proved in damages
claims. We have provided advice in relation to the criminal matter, the joint property and maintenance for her
remaining children.

Buyisiwe
Unreasonable delays in prosecution leading to secondary
traumatisation of rape survivors
We acted on behalf of the 1in9campaign in this case, in
which the prosecution of our client’s rapists was postponed
several times over a period of four years. The case was
finally moved to the Transvaal High Court and her rapists
were convicted.
The Centre and Interrights completed an opinion
setting out the rights of survivors of sexual offences in
relation to criminal trials, and a possible legal strategy that
can be used to hold the state accountable for the impact
of unreasonable delays. However, this case did not have
the appropriate facts on which to proceed. In addition, our
client has been seriously traumatised by the criminal trial
and elected not to proceed with any further litigation.
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Lott
Abusive husbands killed in self-defence
Ms Lott stabbed her ex-husband, who subsequently died,
after many years of physical, emotional and sexual abuse.
The Centre is representing her in the criminal trial. The
case provides a promising opportunity to develop the
law of self-defence by taking into account the impact of
domestic violence, co-ercive control and battered woman
syndrome. The Centre has applied to the Director of Public
Prosecutions for the case to be withdrawn, and is preparing
to take to it to trial should the application be refused.

Kolisi
Abusive husbands killed in self-defence
This is another case in which our client was charged for the
murder of her husband after many years of physical, emotional
and verbal abuse, both of our client and of their minor children.
It represents a second opportunity to extend the application
of battered woman syndrome to the law of self-defence.
The Centre agreed to represent Ms Lott for the purposes
of making written representations to the Senior Public
Prosecutor. The matter has been postponed to 19 January
2010 for further investigations.

cases in this area deal with the relationships and forms of
marriage in our law where women do not yet enjoy full
legal protection, such as religious marriages, domestic
partnerships and some customary marriages.

Gabie-Hassam
Spousal inheritance in polygynous Muslim marriages.
This long-running case came to fruition in the Consitutional
Court, which confirmed an earlier Cape High Court ruling
that the right to inherit from an intestate husband’s estate
should extend to women in polygynous Muslim marriages.
We acted as a friend of the court, arguing that the Maintenance of Surviving Spouses and Intestate Succession Acts
unfairly discriminated against Muslim women in such marriages. The Constitutional Court confirmed that both Acts are
unconstitutional to the extent that they exclude women in polygynous Muslim marriages. The judgment confirms the rights
of such women to inherit and does so retrospectively to 1997.
This case adds to the growing number of matters in
which our courts have indicated that aspects of the current regime (which fails to recognise Muslim marriages)
are unconstitutional.

Class action on Muslim marriages

2. Access to resources
in partnerships

Recognition of marriages concluded under Muslim rites
The state’s failure to legislate for the recognition of Muslim marriages has meant that women in these marriages lack the protections enjoyed by women in civil and customary marriages
when those marriages end, whether by death or divorce.
We have spent several years working on this issue, and
in May 2009 approached the Constitutional Court directly
for an order that the state should pass legislation providing
for the recognition of Muslim marriages.
The Constitutional Court declined to hear the matter as
one over which it has exclusive jurisdiction and we prepared
to launch the case in the High Court in 2010. However, the
application drew much attention to the plight of women
in unrecognised Muslim marriages, and was covered in the
national and international media. It also provided an opportunity for the Centre, together with the Commission on
Gender Equality, to engage with the Minister of Justice to
advocate for the passing of legislation. The draft legislation
has been included in the 2010 parliamentary timetable
for consideration.

One of our core aims is to ensure that women receive a fair
share of marital and relationship assets when marriages
or partnerships end, whether by death or divorce. Our

We are dealing with several other matters related to the
state’s failure to recognise Muslim and other religious
marriages:

Davids
Litigation as a form of domestic violence
Our client obtained a domestic violence protection order
against her husband and reported several violations of
the protection order to the police. He is currently facing
charges of rape and assault against our client. When she
initiated divorce proceedings, the husband brought an
application to the High Court to have the client declared
a vexatious litigant and to prevent her from laying further
criminal charges against him.
Pleadings closed at the end of 2009 and the husband’s
attorneys withdrew as his attorneys of record, but the matter remains on the roll for hearing. Our discovery affidavit
has been filed and the matter has been entered on the continuous roll for allocation of a hearing date. We are awaiting
notification of a set down for hearing.
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Sattar

Daniels

Our client was married in terms of Muslim rites and claims that
there was an express or implied agreement that the marriage
was to be in community of property. Her ex-spouse disputes this.
The Centre took on this case to gain recognition that
religious marriages can be concluded in community of
property by agreement, developing the principles established in the Rylands v Edros case which recognised the
Muslim marriage as a valid contract. The matter was settled
out of court in our client’s favour before a High Court ruling
was made.

In this case the Constitutional Court ruled that spouses married under Muslim rites are entitled to inherit in terms of the
Intestate Succession Act and the Maintenance of Surviving
Spouses Acts. For Ms Daniels, this judgment meant that she
was entitled to inherit the house she had occupied with her
husband until his death in 1994. The Centre arranged for
the house to be transferred into her name by a conveyancer
on a pro bono basis and raised money to cover outstanding rates in respect of the property. The transfer has now
been effected and Ms Daniels’ home has been registered in
her name.

Salie
Our client in this case was married to her husband under
Muslim rites for many years, after which her husband
divorced her using a talaq and attempted to evict her from
the family home.
We sought an order that the Divorce Act is unconstitutional because it fails to provide women married in terms
of Muslim rites with the same remedies that are available to
women married in terms of civil marriages in community of
property. We also argued that the Muslim Judicial Council
is covered by the Promotion of Administrative Justice Act,
and that the talaq which ended the marriage amounted
to an unjust administrative action. In the alternative we
argued universal partnership, unjustified enrichment and
breach of contract.
The matter has been postponed to 2010. The clients are,
however, discussing the possibility of settling the matter
out of court.

Hendricks
During Ms Hendricks’ marriage to her husband under
Muslim rites they purchased a home, which was registered
in both their names. When Mr Hendricks divorced her, he
discontinued payments on the bond over the house and
refused to allow her to take over the bond.
The Centre took on this case to develop the law on unjustified enrichment. We hoped to set a precedent for women
in unrecognised marriages or relationships who purchase
homes jointly with their partners, allowing them to obtain a
court order to take over the home. Alternatively, they should
be able to seek a judgment in money against their partners
which can be used as leverage to secure the home.
The matter was settled in our client’s favour before went
to trial.

Adams
This is another case in which the parties were married under Muslim rites. Ms Adams contributed to her husband’s
estate during the marriage. He divorced her and she now
seeks compensation for the extent to which his estate has
been enriched.
The Centre has taken on this case to develop the law of
unjustified enrichment in relation to claims for compensation for contributions to the joint estate in unrecognised
marriages.
Summons has been issued and the matter has been
opposed. Negotiations for possible settlement out of court
have however commenced.

Mohamed
This case deals with a divorce in terms of a marriage
concluded in terms of Muslim rites. Ms Mohamed
is seeking the application of the Divorce Act to her
religious marriage, particularly in relation to the division
of the marital property and spousal maintenance. She
successfully made an application for interim maintenance
in terms of Rule 43.
The Centre was admitted as a friend of the court but
the Ms Mohamed’s ex-husband was sequestrated before
the matter was set down for trial. We obtained a legal
opinion on the prospects of succeeding with a challenge
against the sequestration but the opinion indicated that
Ms Mohamed’s prospects of succeeding with the challenge
were slim.

Vanker
Mr Vanker died leaving two widows; one marriage had
been concluded in terms of civil law and the other under
Muslim rites. The state opposed Ms Vanker’s application to
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have her marriage under Muslim rites recognised (as in the
Gabie Hassam case) on the basis that the other marriage
was a civil marriage.
This case clearly illustrates the need for law reform,
which would be a more holistic and preferable remedy to
the current piecemeal approach taken by the courts. We
have been admitted as a friend of the court and the matter
has been set down for trial in the Durban High Court.

Jacob
Ms Jacob is another woman married under Muslim religious
rites who is seeking the application of the Divorce Act to
her marriage. The Centre was admitted as a friend of the
court in this action in September 2009 and a costs order
was granted against the state for this application. The
matter was set down for trial in 2010.

Prag
The recognition of a duty of spousal support arising out of
Hindu marriages.
Our client was married in terms of Hindu religious rites.
After 15 years, during which she ran the family home and
raised the children, her husband threw her out of their
home with only her clothes.

The maintenance court awarded spousal maintenance to
Ms Prag. We will now publicise this judgment widely within
the Hindu community so that other women are empowered to apply for spousal maintenance.

Nkosi
Registration of customary marriages
Mrs Nkosi was married under customary law, but the
marriage was not registered at the time. She sought registration after the parties had separated, but her ex-husband
disputed the existence of the marriage. The Department of
Home Affairs then de-registered the marriage.
The Centre is aware that many women married in terms
of customary law are struggling to register their marriages
in terms of the Recognition of Customary Marriages Act.
We prepared a case that sought a judgment limiting the
powers of officials to de-register a customary marriage or
to refuse to register one. However, our client withdrew her
case before it went to trial.

Mkonqo:
Rights of domestic partners
After our client’s life partner was killed, the Road Accident
Fund (RAF) rejected her claim for loss of her domestic part-
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ner and the support she received in the partnership, saying
she had failed to allege a legal basis for a duty of support.
She launched proceedings challenging this decision on the
basis that the RAF had in the past accepted such claims.
The Centre was admitted as a friend of the court and
prepared to make submissions on the adverse impact on
women of the failure to recognise a duty of support in domestic partnerships. We would submit that women do not
necessarily have the power to negotiate the formalisation of
relationships as marriages, and that women suffer disproportionate economic harm when domestic partnerships end.
At the end of 2009 we were awaiting a trial date.

Paulse
Rights to pension funds on divorce
Our client, on divorce, was awarded half of her ex-husband’s
pension fund. The provisions of the Divorce Act, in conjunction with the Pensions Act, prohibited women in our client’s
position from accessing their share of the pension interest
until their ex-partners retired. In addition, the interest on
the whole amount from the date of divorce to date of withdrawal accrued to the ex-partner only.
In the interim the law has been amended to allow
spouses to access pension interest, but the amendment
does not apply retrospectively. The Centre made representations to the Pensions Ombudsman on our client’s behalf
and she was awarded her share of the pension.
It has come to our attention that the Pension Ombudsman, in another case, has ruled that the amendment should
apply retrospectively. However, this has been challenged in
the High Court. We are considering intervening as a friend
of the court should that case go on appeal.
We are also seeking to challenge the limited application
of the amendment, which does not apply to state pension
funds (see below).

Ngewu
Extension of the Pension Law Amendment Act to
government pension funds.
Ms Ngewu was divorced in 2007. In terms of her Divorce
Order she is entitled to a half share of her husband’s pension fund. However, recent amendments to the Pension
Fund Act (see above) do not extend to state pension funds.
Ms Ngewu’s husband is a member of the Post Office pension fund and so she cannot access her half share until he
retires, and the interest on her share accrues to him only.
We believe that the prospect of succeeding with this
case is high. We have prepared papers to seek an order

that the distinction made between private and state
pension funds is unconstitutional and that Ms Ngewu
should receive her share of her ex-spouse’s pension with
immediate effect. The application is due to be launched
early in 2010.

Board of Executors
Constitutionality of boys-only testamentary trusts
The Centre was invited by the Cape High Court to act as a
friend of the court in this matter, in which BOE is applying
for confirmation that testamentary trusts specifying educational bursaries for boys only are constitutional.
We filed submissions that these provisions violate the
constitutional right to equality. We await a set down date
for argument.

3. Access to land and housing
Women’s access to land and housing is often limited by
the fact that they hold tenure through a male relative. This
renders them vulnerable to losing their homes. The Centre
seeks to challenge policies that indirectly discriminate
against women and replace them with policies giving
women tenure in their own right.

Harris
Registration of housing in the name of husbands only
Our client was married in terms of Muslim rites. Upon
termination of the marriage she continued to occupy the
marital home for many years after her ex-husband vacated
the property. At the time that Ms Harris and her ex-husband
had applied to purchase the property from the City of Cape
Town the City’s policy prohibited Ms Harris from applying
to purchase the property and the agreement of sale of the
house was concluded between the City and Mr Harris only
as the “breadwinner”. When they divorced, her ex-husband
attempted to evict her from her home as an unlawful occupier under the Prevention of Illegal Eviction and Unlawful
Occupation of Land Act.
The Centre decided not to take action directly against
the City, but rather to defend the eviction itself. The basis
of our defence was that Mrs Harris was not an unlawful occupier, since the contract awarding the house solely to her
husband was unconstitutional. In addition, her ex-husband
was not the registered owner of the house as the purchase
price was not paid in full. Accordingly, the City was the
registered owner of the property at the time that Mr Harris
instituted the eviction application.
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The Wynberg Magistrate’s Court confirmed that our client
was not an unlawful occupier and that her ex-husband could
not evict her from the house. His application was dismissed.
We have since developed a booklet to publicise this
judgment and to inform women of their rights in relation
to housing and evictions.

a workplace culture that renders them vulnerable to sexual
harassment and unlikely to report it for fear of repercussions.
The Centre seeks to reduce sexual harassment occurrence
in the workplace and to develop the jurisprudence to take
into account circumstances that may intimidate women
and deter them from reporting sexual harassment.

Group Action on City Housing Policy

Radebe

Registration of housing in the name of husbands only
This case is an offshoot of our work in relation to Muslim
marriages. We are specifically challenging the former housing policy of the City of Cape Town to register houses in
the name of the husband only when spouses married according to Muslim rites applied for housing as a couple. We
are arguing that this position clearly discriminates against
women on the basis of gender and religion.
We originally intended to launch this application in
the Equality Court, but decided that the High Court would
provide a better forum in light of the merits of the client’s
case and the relief sought. The application was launched in
December 2009.

The state’s duty of care as an employer to prevent
sexual harassment
Our client in this case was a metro police officer for the
Johannesburg Metropolitan Police Department (JMPD)
who was raped by her supervisor and reported it. She
then faced ongoing victimisation and was ostracised by
her colleagues for reporting the rape, to the point that
her job became intolerable and she had no choice but to
resign. She then referred a constructive dismissal dispute
against the JMPD to the Johannesburg Commission for
Conciliation, Mediation and Arbitration (CCMA).
Sexual harassment is particularly common in the police
service, domestic work and farm work sectors, but these
environments are not conducive to reporting it. The Centre
seeks to take on cases that will raise employers’ awareness
of their duty to actively prevent or end sexual harassment,
as well as to specifically expose sexual harassment in
male-dominated state or municipal departments and to

4. Employment rights
Despite legislation and policy to reduce sexual harassment
in the workplace, it is still prevalent. Many women still face

Citizen – 06/06/2009
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hold these employers’ liable for failing to comply with their
labour law duties.
In this case, the CCMA found in favour of our client
and ordered the state to pay her 12 months’ compensation, the maximum compensation that can be awarded.
However, the JMPD failed to make payment of the award
and we were required to issue a warrant of execution
against them.

Kylie / Brigitte’s:
Adult commercial sex work
Employment rights of sex workers
Our client worked as a sex worker for 13 years, after which
her contract was terminated. She was given a letter dismissing her and requiring her to vacate the premises (where she
lived as well as worked) with immediate effect. She was not
given a hearing and she disputes the reasons given by the
brothel owner for her dismissal.
The Centre helped the client to bring a claim for unfair
dismissal with the CCMA. Although some aspects of sex
work are criminalised, our client also undertook legal work
during her employment and we believe her dismissal was
both substantially and procedurally unfair.
The CCMA declined to hear the case on the basis that
the Labour Relations Act (LRA) does not extend legal protection to sex workers. The Labour Court, while accepting
the argument that sex workers are employees in terms of

the LRA, found that they do not qualify for a remedy under
the LRA because of the illegality of sex work. The judgment
has been taken on appeal to the Labour Appeal Court and
is due to be heard in March 2010.
A victory in this case would be significant for women who
are marginalised as a result of being sex workers and are thus
not vested with labour and employment rights that other
employees have, including constitutional recognition of
dignity, equality and equal protection and benefit of the law.

5. Access to health
(reproductive rights, HIV)
Much of the work done by the Centre in this area is focussed
on defending the gains made around women’s rights to
reproductive health, which are continuously being challenged. The Centre also seeks to develop the jurisprudence
around women’s rights to reproductive health and access
to health care services.

Qavane
Waiting periods for medical aid in the case of pregnancy
Our client was accepted into a medical aid scheme, but this
was made subject to a nine-month waiting period when
it became known that she was pregnant. We believed this
policy to be unfairly discriminatory. However, when we
researched the case it became evident that it would have a
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minimal impact on indigent women. On this basis, and in accordance with the Centre’s mandate to specifically advance
the interests of black and socio-economically disadvantaged
women, we decided not to proceed with the matter.

Forced sterilization
Forced sterilisation of HIV positive women
We are investigating several cases where women, most of
them HIV positive, were sterilized without their consent. In
partnership with the Health Economics & HIV/AIDS Research
Division (HEARD) at the University of KwaZulu-Natal and Her
Rights Initiative (HRI), a positive women’s advocacy group,
we have decided to embark on a more structured research
and advocacy process to determine the scope of the problem and to establish baseline data on a national level. HRI
and HEARD will partner with the University of KwaZulu Natal
Health Faculty and other NGO partners to find cases in other
provinces. We have so far identified six cases in KZN and two
potential cases in the Western Cape and are awaiting the
clients’ decision on whether they wish to proceed.
During 2010 we plan to develop a broad based advocacy strategy to inform potential clients of the case and to
develop partnerships with other NGOs to refer potential
clients to us.

Langrug
Provision of adequate sanitation in informal settlements
Langrug is an informal settlement of about 1500 households in Stellenbosch. It is home to about 5000 people, a
large percentage of whom are women and girl children. The
settlement has only 94 toilets, of which more than 50 are not
working. Families are forced to defecate in buckets and have
nowhere to dispose of the waste, creating severe health
and environmental risks. An application was brought by
the Western Cape Provincial Department of Environmental

Affairs to compel the municipality to provide sanitation
facilities to Langrug. The municipality refused on the basis
that it was planning to upgrade the settlement, although it
did not provide any timeline for the upgrade.
The Centre intervened as a friend of the court to argue
that a municipality’s failure to provide adequate sanitation
to an informal settlement is a breach of women’s constitutional rights to equality, dignity, health and a clean
environment. The case clearly illustrates the intersection
between women’s rights to equality and dignity and their
socio-economic rights.
The matter is due to be heard in the Cape High Court in
January 2010.

Mangena
The duty of hospitals to admit women in labour
Our client arrived at a hospital with early labour pains
and was admitted, but nurses decided that she was not
in labour and sent her home. During the night she started
experiencing severe labour pains and her waters broke.
She again attempted to access the hospital but was refused
entry and gave birth on the pavement outside the clinic,
assisted by passers-by.
The Centre is bringing a damages claim against the
hospital, with the aim of setting due diligence standards
for access to health care for child birth.
A preliminary medical examination was performed
on the client and her baby to determine if there were any
ill-effects as a result of the birth. The medical examination appeared normal for the mother, however the baby
appears to be small for its age and has not reached the
customary milestones. Further in-depth medical examinations to determine the extent of the underdevelopment
have been recommended to Ms Mangena. She is currently
considering whether she wants to proceed with the case.

Mail & Guardian – 19/06/2009
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Gruber Women’s
Rights Prize
In 2009, the WLC was the co-recipient of the 2009 Gruber
Women’s Rights Prize.
Each year the Gruber Foundation recognises individuals and groups in the fields of Cosmology, Genetics,
Neuroscience, Justice, and Women’s Rights. Established
in 2003, the Gruber Women’s Rights Prize annually awards
activists and organisations for its dedication to promoting
gender equality and peace building.

Trustee Teboho Molebatsi is interviewed by US media

“Our hope is to redress restrictive laws and customs that
deprive women not only of their human rights but also of
their ability to enrich the human condition.” – Peter Gruber
Recipients are selected by an independent advisory
board comprised of experts from the field. Efforts are made
to ensure a fair process resulting in the selection of the most
qualified and dedicated activist or organisation. This year,
the advisory board comprised of Sakiko Fukuda-Parr (The

Trustee Teboho Molebatsi receives the Prize in behalf of the WLC

New School), Pinar Illkaran (Women for Women’s Human
Rights), Akua Kuenyehia (International Criminal Court),
Thadabantu Nhlapo (University of Cape Town), Geeta Rao
Gupta (International Centre for Research on Women), and
Sakena Yacoobi.
Past recipients of this award include:
Navanethem Pillay, the current United Nations High
Commissioner for Human Rights and the first non-white
woman to be seated in a South African High Court.
Professor Sakena Yacoobi, founded the Afghan Institute
of Learning in 1995 and is the President and Executive
Director of this NGO. She is also the co-founder of Creating
Hope International and is a member of the Board of
Directors for the Global Fund for Women.
Cecilia Medina Quiroga, a Chilean lawyer and former
chairperson of the United Nations Human Rights Committee
and judge on the Inter-American Court of Human Rights.
Sapana Pradhan-Malla, as a dedicated lawyer, she has
led the way in public interest litigation and has played a
key role in advancing women’s rights in Nepal. PradhanMalla is the president of the Forum for Women, Law
and Development and vice president of the Legal Aid
Consultancy Center.
The WLC is truly honoured to receive the Gruber
Women’s Rights Prize and to share it with such remarkable
and accomplished women and organisations, inspiring
us to continue the fight for gender equality in South
Africa. It is the support of individuals and foundations
like the Gruber Foundation that enable us to continue to
work for the advancement of women’s rights.

Global Fund for Women – 2009
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Advocacy and
Training

•

•

1. General support to NGOs
in the sector
As part of our goal to support organisations that work
towards the advancement of women’s rights, we provide
legal opinions, advice and other forms of legal assistance
to other organisations so they can carry out their mandates
unhampered by lack of legal expertise. We also train the
staff of other NGOs to give basic legal advice.
During 2009 we provided the following assistance:
• Set up a meeting between the Department of Community and Safety and Sex Worker Education and Advocacy Taskforce (SWEAT) in relation to South African
Police Service (SAPS) members abuse and harassment
of sex workers.

•

•
•
•
•
•
•

•

Provided SWEAT with a legal opinion on the prospects
of success in obtaining a moratorium against the
arrest and prosecution of sex workers and submitted a
request with the Ministers of Justice and Constitutional
Development and Safety and Security to this end. The
WLC also supported SWEAT in publicising the Ministries
failures to respond to its requests.
Participated in SWEAT’s media campaign for the
decriminalisation of sex work.
Participated in Tswaranang Legal Advocacy Centre’s
strategy workshop on the arrest of sex workers and
training of peer educators.
Provided SWEAT with a legal opinion on SAPS rights
and duties in relation to the search and seizure of sex
workers.
Participated in Heinrich Boell Foundation and SWEAT’s
strategy meeting on engaging with parliament on the
decriminalisation of sex work.
Set up a meeting between the Judicial Inspectorate and
SWEAT in relation to treatment of sex workers in prisons.
On behalf of the 1in9 campaign, drafted and lodged
a formal complaint to the Commission for Gender
Equality regarding ANC Youth League President Julius
Malema’s comments on rape.
Input into the Convention on the Elimination of All
Forms of Discrimination Against Women civil society
shadow report.

Made the following presentations:

•

•
•

•
•
•
•

On sex workers legal rights in terms of arrests by the
SAPS, the lodging of complaints against the SAPS
and the legal procedures for laying a charge against
a SAPS member.
• On public interest litigation to Norwegian judges
hosted by UCT’s Democratic Governance and
Rights Unit.
• On strategic litigation at a UWC Community Law
Centre workshop on Litigation in the African Court.
• On strategic litigation at a Lawyers for Human Rights
conference.
• On feminist perspectives on working with men at
the Men Engage Symposium.
• On the Bhe case at a Norwegian University
conference on socio-economic rights.
Gave the following lectures:
• Aspects of Gender law, Constitutional law and
Matrimonial matters for candidate attorneys for
Practical Legal Training for the Law Society.
• Aspects of Gender law and Customary law for
candidate attorneys at Edward Nathan Sonnenbergs
for Practical Legal Training for the Law Soiciety.
• Women and the Law lecture for University of Cape
Town students.
• Strategic litigation for students at Rhodes University
as part of their Constitutional Week initiative.
Input into the Jurisprudence of Equality Judges training
manual for judges on the application of international
gender instruments.
In our capacity as a member of the 070707: Western
Cape End Hate Campaign, we have conducted
watching briefs and provided legal advice and
assistance with hate crime cases. We also engaged
with the Director of Public Prosecutions to ensure a
swift finalisation of the infamous Zoliswa Nkonyana
trial without further unreasonable delays caused by
the court or the accused.
Provided a partner organisation with legal assistance
and advice on the handling of complaints of sexual
harassment.
Offered research and advice to Sonke Gender Justice on
the Equality Court Project.
Provided firms of attorneys and partner organisations
with legal research on women’s rights.
Updated the Law Society’s Practical Legal Training
manual on Aspects of Gender Law.
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•

Provided legal advice to women and distributed
booklets on women’s rights at Bellville and Blue Downs
magistrates’ courts as part of the Department of Justice
and Constitutional Development’s Women’s Day
initiative.

•

Wrote a letter to the government, in conjunction with
the University of the Western Cape Community Law
Centre, on laws that discriminate against women.
Wrote an article for Justice Today (the internal magazine
of the Department of Justice) on the Recognition of
Customary Marriages Act.

•

2. Advocacy and training related to
areas of work
Gender based violence

•
•
•
•
•
•
•

•
•

•

We presented workshops on sexual abuse in schools for:
• Ronwe Primary School in Paarl.
• Kwa-Zulu Natal social workers.
Published booklet on sexual abuse in schools and the
new Sexual Offences Act.
Trained Safe Cities community workers in Bishop Lavis
on domestic violence, sexual abuse in schools and the
new Sexual Offences Act.
Published an article on the obligations of the state
in relation to women and gender based violence for
Skyways in flight magazine.
Drafted submissions to the South African Law
Reform Commission (SALRC)on the Protection from
Harassment Bill.
Drafted submissions on the decriminalisation model to
the SALRC for their discussion paper concerning adult
sex work.
Assisted the 070707: Western Cape End Hate Campaign
with a memorandum for a protest against hate crimes
against LBTI women, and participated in a march to the
Cape High Court to hand over the memorandum to the
Department of Justice.
Advised the Community Health Trust on the drafting of
a booklet about gender based violence.
Made written and oral submissions to the Parliamentary
committee on Women, Children and Persons with
Disabilities on the 11th year of the implementation of
the Domestic Violence Act.
Provided a free legal advice clinic for women at Vangate
Mall (30 November 2009 to 4 December 2009) as part of
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•
•

•
•

the Western Cape Network on Violence Against women
16 days of activism initiative.
Made submissions to the Department of Justice in
relation to the Prevention and Combating of Trafficking
in Persons Bill.
Gave workshops in Beaufort West and Stellenbosch
in relation to the current criminal offences relating to
human trafficking, and made a presentation on the
Prevention and Combating of Trafficking in Persons Bill.
Gave workshops hosted by FAMSA relating to Child
Sexual Abuse and the Sexual Offences Act in Milnerton
and Mitchells Plain.
Made submissions to the SALRC on the inadequacy of
the current law dealing with the cultural practice of
ukuthwala (abduction of child brides).

Access to resources in partnerships

•

•
•
•

Wrote three articles for De Rebus Legal Journal:
• The Govender case (Hindu marriages)
• The Gumede case (customary marriages)
• The Gabie Hassam case (Muslim marriages)
Hosted workshop on the Recognition of Customary
Marriages Act in Mthatha.
Engaged with the senior maintenance prosecutor at
Wynberg Court on flaws in the maintenance system.
Written and oral submissions were made to parliament
on the following:
• An amendment to the Recognition of Customary
Marriages Act.
• The Reform of Customary Law of Succession Bill.
• The Traditional Courts Bill.
• Amendments to the Marriage Act.

•
•
•
•
•

Participated in the Commission for Gender Equality
Recognition of Muslim Marriages Campaign.
Lecture to Rhodes University students on Muslim
personal law marriages and law reform as part of their
constitutional week initiative.
Presentation to the National Association of Democratic
Lawyers on religious marriages.
Presentation to an African Gender workshop on Muslim
marriages.
Written submissions were made to the Department of
Justice on the proposed maintenance amendments.

Access to Land and Housing

•
•
•

Presentation at Lawyers for Human Rights conference
on emergency housing for survivors of domestic
violence.
Published a booklet on women’s rights in relation to
housing and evictions
Hosted workshop for community workers at Safe Cities
in Manenberg and Atlantis on women’s rights in relation
to housing and evictions.

Employment Rights

•
•
•
•

Published an article on sexual harassment for Labour
Bulletin.
Trained staff members of Sonke Gender Justice in
Johannesburg and Cape Town on sexual harassment in
the workplace.
Training on sexual harassment at the Western Cape
Land Claims Commission as part of their Women’s Day
initiative.
Updated and reprinted WLC sexual harassment manual.
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Access to Health

•
•
•
•
•

Published an article for the Marie Stopes corporate
brochure on the constitutional right to reproductive
health.
Provided Marie Stopes with legal advice on authorisation
and conditions for anti- termination of pregnancy
protestors outside their premises in Cape Town.
Prepared submissions on the need to regulate virginity
testing
Made inputs on the intersection between gender based
violence and HIV for Project Concern International.
Participated in the South African National Aids Council’s
Law and Human Rights Sector meetings.

•

Participated in the Women, Equality and Constitutionalism focus group of the African Network of
Constitutional Lawyers.

•

Meeting with the Dean of the Law Faculty Nigerian
Human Rights Centre on strategic litigation.
Made joint submissions with the Legal Resources Centre
on the Draft Principles and Guidelines on Economic,
Social and Cultural Rights in the African Charter on
Human and People’s Rights.
Provided Women’s Organisation Network for Human
Rights Advocacy (Wonetha) with a legal opinion on
the legal strategy for challenging Uganda’s Antihomosexuality Bill.

•

•

Regional co-operation

International Co-operation

•

•

•
•

•

Presentation on human rights and sex work at an African
conference of sex workers.
Presentation on the Radebe case at an Interrights
conference on litigating women’s rights in Africa.
Lectured on strategic litigation and gender law to
students completing their Masters degrees in human
rights at the Women’s Law Centre at the University of
Zimbabwe.
Provided research and other assistance to Centre for the
Development of People on a case in which Malawian
sex workers were compelled to undergo HIV testing and
then charged with more serious offences.

•
•

•

Hosted learners from Gangsatra High in Sweden and
made a presentation on gender based violence.
Made input into a Human Rights Watch study on the
application of international instruments in SA.
Made presentations to:
• Delegates from Ohio state university on the Centre
and women’s rights.
• Norwegian students from University of Bergen.
• Senator Bray and other US civil rights activists .
Provided comparative research on Muslim marriages to
the New York Times.

The Sunday Independent – 19/07/2009
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Free Legal Advice
to Women
The Centre handles a large number of queries from women
seeking advice or from those seeking advice on behalf
of other women. We help in these matters by referring
women to the appropriate agencies for further assistance,
and by providing relevant and useful information. Where
the query has a relevant public interest component, the
Centre will consider pursuing it. The following queries were
dealt with during 2009:

Categories
Divorce
Maintenance Act
Domestic violence
Inheritance
Muslim personal law
General
Custody and access
Labour
Customary law
Housing
Domestic partnership
Family
Pension
Evictions
Damages
Debt
Sexual harassment
Criminal
Rape
Health including HIV
Research
Child sexual abuse
Contract
Abortion
Interdict
Unfair discrimination
Sex work clinic
Total

335
213
116
98
92
78
73
65
64
59
57
56
38
30
26
25
21
15
13
7
5
4
4
3
2
2
34
1535

Staff
Jennifer Williams – Director
Mushahida Adhikari – Attorney
Hoodah Abrahams Fayker – Attorney
Cherith Sanger – Attorney
Noluthando Ntlokwana – Attorney (resigned in June 2009)
Stacey-Leigh Manoek – Attorney (joined June 2009)
Jody Lee Fredericks – Legal advisor
Sharon Brooks – Administrator
Ingrid Johnson – Litigation secretary
Aretha Louw – Litigation secretary
Nwabisa Ntshibelo - Receptionist
Estelle Malgas – Office assistant

Trustees
Shaamela Cassiem – chairperson
Shereen Mills
Happy Masondo
Teboho Makhalemele
Alison Tilley
Mary Caesar (on sabbatical)

Funders
Claude Leon Foundation
Ford Foundation
Finnish Embassy
Heinrich Boll Foundation
Hivos
National Lotteries Board
Norwegian Centre for Human Rights
The Open Society Foundation
The Open Society Initiative for Southern Africa
Sigrid Rausing Trust
Wallace Foundation
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“The WLC has used the theme of San(bushmen) women
for this Annual Report. All of the photographs used in this
publication were taken by Neil Rusch for the book titled
“Cederberg Rock Paintings” written by John Parkington
which depicts photographs of the San tribes in rock art in
the Cederberg, Western Cape area. We extend our special
thanks to Neil Rusch for allowing us use his photographs in
this publication free of charge.
In this Annual Report we have exclusively used photographs
of San women in rock art because we wish to celebrate San
women’s invaluable contributions towards the survival of
their people and specifically to dismiss the misconceptions
of the sexual division of labour within the San tribes.
The San are known as a “hunter-gatherer” society in terms
of which men are the hunters and women are the gatherers. The latter has been constructed as a lesser role in that
any person capable of “walking” is said to be able to perform whilst the former has been constructed as the basis
of the San’s survival and sits at the heart of the evolution
of the human species. It has further been said that women
are naturally not inclined to hunt and thus opt to attend to
gathering activities.

This is a myth that is factually incorrect as gathering requires skill and knowledge of a wide range of vegetation. In
addition, San women have a high status in the San society
and are respected as leaders who have decision making
powers and take ownership of water holes and foraging
areas which provide water and food sources and directly
contribute to the survival of the San Tribes.
The negative and harmful gender constructions that
the hunter-gatherer myth has created supports the
notion of gender discrimination being unfounded to
the extent that it is based on the biological and physiological differences between men and women and is
comparable to the many and more other (and in some
cases more modern) gender constructions that support
gender inequality and the unfair discrimination that
flows from inequality. These constructions continue
to feed the hardship and struggles that women face
despite their many contributions to their families wellbeing, the labour market, economy and society at large.
Women would contribute to society in different and
more directly beneficial ways should gender roles not
have been prescribed so strictly as these gender roles
have dictated women’s abilities.

